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1’ la i 11 t i  Index No. :  I 15874/06 

MAN1HA‘I”I’AN PTAY, [Ne.. 

This personal injury action arises out ol‘an accident which occurred during an open house 

at Manhattan Play, owned and operated by dcfcridaiits C;yimhorcc Play Programs, Inc. and 

Manhattan Play, Inc. (hcrciidter “Gyrnboree”), locakd at 327 West 14“’ Strcct, Ncw York ,  Ncw 

York. On August 27, 2006, the infant plaintilT, Esmae Alpert, was injured while climbing on a 

cliiiihing apparatus. Plainlifl‘allcgcs that C;yiiiborce was iiegligent in i‘ailing lo properly 

supervise h e  infant plaintill’and in hiling to ensure that tlic climbing apparatus was properly 

padded, cleaned and maintaincd. Defendants now move [or summary judgment, pursuant to 

(’PI ,R 

that thcrc I S  no evidence that tlic inoiikcy bar apparatus was inherently dangerous. P1aintiI.l. 

o p po sc s . 

321 2, on the grounds that thcrc was adequate supervision at the time or the accident and 

I ~ ~ l ~ A < q ~ ~ o l i m ~  

111 support ol‘ its motion, dcfcndaiits submit the examinations bcforc trial 01. Ilavicl A l p ? ,  

Melanic Pasignajen, Eli LLICM, a i d  I)aplirie Shallow and a copy of plaintiffs vcrificcl bi I I  nf 
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partic~ilars dated Jaiiuary 19, 2007. David Alpert. the lhther 0 1  the inkin1 plaintill’ testilied to the 

following. MI-. Alpert did not wiliiess h e  accident. O n  h e  day in question, Ms. Shallow, the 

riariny for the infant-plainti f.1; t ook  her- to Gyiiiboree for an open house between 4:45 and S : O 0  

p.m. EI3T ofllavid Alpcrt pp. 1 1 - 1  2. A t  the time of the accident, his daughter had been 

enrolled at Gymbor-cc for close to two years. Id.  at 13-14. As an enrollee, young Esniae would 

go to Gyriitiorcc two to three limes per week I‘or otic hour sessions. ld. at 15. Mr. Alpcrt 

estirnatcd that liis daughtcr had bccn to Gymhor-ee “be1ween 100 and 160” times. Id. a1 25. 

Ihr-ing tlicsc sessions, ncarly 50% of tlic time was dcvotcd to kids playing on equipment and the 

rcmaiiiing laall‘ was devotccl to iiiorc structured activities such as singing or group interaction. Id. 

at 16. MI-. Alpert obscrvcd that during the play sessions, liwr to five Gyniboree employees were 

on site, with two t(-) three directly involvcd with tlic children. Id. at 1 X .  According to Mr. Alpcrt, 

tlic play arca was between 50-75 square feet. at 20. The lloor of the play area was “soiiie sort 

of cushioned inalting” aiid contained tiunicrmis types of play eqlripment including bean bags and 

climling apparatus. Id.  at 2 1 . ‘I’licsc cliinbing apparatus were located in a circle around the 

perimeter of tlic play area so that tlic riiiddlc of tlic room was open lor group activities. I d  ill 24. 

According to Mr. Alpert, Gymboree had a rulc that a parent or carctakcr had to be with 

the child at all times and, spcci I’ically, had to be wilhin “arms lcngtli of tlic child” if tlic child was 

on a piccc ofeqiiipment. Id. at 22. Neither he nor his wife ever iiiadc any complainls to 

Gyinborec stiii’fregarding the play axca. or any of its climbing apparatus. I d .  at 79-80. He also 

testiGed that his daughter did not Iiavc any prior accidents in  [he play arca. I d .  at 80. 

Eli Lucas was a teacher 1or Gymborcc. I t R T  of Eli Lucas pp. 7. Mr. 1,ucas liad 

approxir’tialely 1 0 years of experience workiiig with children at daycarc centers, suninner camps 

and after scliool centers. Id. at 20. At Gyniborcc liis responsibilities includcd: conducting gy11i~ 
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art and music classcs; coinriiutiicating with tlic children and their parents; m d  clcaning and 

inaintainiiig the gym. kJ. at 7. According to Mr. I,ucas, tcachcrs at C.~ymborcc arc traincd to 

cominunicate with parcnts regarcling play activitics that take placc, tlic scti ip of tlic apparatus and 

what songs tlie children sing. /d. at 21. Mr. I ,was liirther testified that at the end oEaiid cluring 

cacli class, tcaclicrs articulate tlie rules of thc gym to parcnts and carcgivcrs who arc present. /d.  

at 32. M r .  1 m a s  stated thal these rilles iiicludc: 

wcaring socks at all timc[s]. ‘I’hosc rules incliidc - and this is somctliirig I spccitically as 
a teacher always try to reiterate multiple times during the course of the class. J talk about 
how - I talk Libout the rule that grown-ups, parcnts, carcgivers are - grown-ups should 
always be within a hug’s reach of tlicir little ones. 

I reiterate that - and this is something that all teachers are told to do. 1 reiteriite 
that the cliinbcrs, the apparatus, the apparati arc iiot safe cnougli for childrcn to climb 
unassisted or not, or unsupcrvised. So our policy is to - is to have parents, caregivers 
always be within a hug’s reach 01‘ the little ones. 

id. at 33. Mr. Lucas also stated that tliesc rules are posted in multiple locatioiis throiigliuut the 

gym. Ju‘. 

MI. h c a s  claiined tliitt the climbing equipment was reconstructed on a bimonthly basis. 

J ( / .  at 22. Espcricnccd teachers were responsible for training iicw teachers on how to reconstruct 

thc cliiiibing equipment. /d. at 24. ‘I’cachers were responsible lbr exa~nining and making sure 

that the “structural integrity” of the cquipincnt had not been compromised. It/. a t  34. Mr. Liicas 

stated that lie would personally inspect the equipmcnt and whcncver hc Cowid something wrong, 

lie would either Gx it or  report it to nianagement. Id at 35. ‘I’hc cquipmcnt and floors wcrc 

cleaned daily with 3 niixture ofperosy and water. I d .  at 23, 35 

Mr. 1,ucas tcsli fled that Gymboree was holdiiig an open house 011 the clay in questioii. I d  

at I O .  According to MI-. Is~cas ,  during open liouscs, (;yinboree allows the “children to run 

around ... and climb on tlic difTerent setups ;IS well as participate i n  demonstration classes thal are 
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run by niysclfor othcr tcachcrs.” Id .  at 10-1 1.  Regarditig the sei u p  oi. tlie main gym area, Mr 

1,ucas statccl that the cenler 01 h e  gym is covcrcd wiih Y large open mat whcrc childrcri c m  

gather hcforc classes begin iind also to sing. ld. a1 14. The rcar half of thc roo111 is covcred with 

Iloor niats and contains all of-the cliiiibiiig apparatus. Zrl. at 13. The mats which lie beneath the 

climbing apparatus, arc between two and three inches thick. Zcl. at 27. He rurther testilied that 

the A-Iiamc in clucstioii was located in [lie r e x  end ol‘the gym, in tht: i a r  lei1 corner. ZLJ. at I S .  

He described thc A-frame as hllows: 

Hasically it  consists 01‘ a wooden frainc i n  tlic shape of an A which has - on cithcr side lias 
approximately two rungs lor climbing. h i d  right in the middle about halfway up is ii 
platforin for little ones to climb u p  to. 

The clinibing is about, I would say, three feet high whcrc the ciilirc A-framc, from top to 
hottom, is about five fcct high. 

And tlieii the ladder- i s  just the regular laddcr that sits across. ‘l’hc laddcr actually has 
hooks 011 both ciids to hook o r i  top of the top rung of the A-frame ...‘ l’lie first rung 
is ... prolxibly ;i h o t ,  a foot and a half off the ground. 

Zil. at 17. Mr. I m a s  did not witness the accident. /d. at 8, 1 1 ,  Morcovcr, in tlie ycar prior to 

August 22. 2006, lie was not aware of aiiy jiicidcnts involving any o l  the A - h m e  climbers at the 

gym. ld.  at 37 

Melanie Pasignajcn was Gyiiiborcc’s inanager on site UII the clay of the incident. EBT ul‘ 

Melanic 1)asigiiztjcii at  7. Ms. I’asignajcii tcstificd that wlicn parcnts sign their kids up for 

Gyniboree, tlicy rcceive ;1 welcoming package wliicli coiitaiiw a lcttcr outlining Gymborcc’s 

health and safety rcgulatioiis. I d  at 52.  With regard to safcty, all cliilclrcn and grownups in  tlic 

play area must wear socks at all tiincs. /d .  at 62. No shocs or bare feet are permitted. Id. In 

addition, thcrc arc tlircc signs posted at Gymborcc wliicli convey its rules and regulations. Zd .  at 

64. One sign is p(mtcd “at the h r  end ol‘tlic gym ... on the door that leads to the art and music 
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rwii~,’’  anothcr is on the entry cioor to tlic gym and a third is (011 top o f  tlic wall wliich blocks of1 

tlic reception nrca liom the gym. A/ .  

Ms.  Pasignajen tcstificd that or1 thc day in question, Gymborcc wac hosting ail opcn liousc 

event to prtovidc the general public and Incrnhcl--f~~tiiiIics with ail opportuiiity to sce tlicir play 

programs in action. / I / .  at 10. Ms. Pasigiiajen witnessed the iIii‘ant-plainti1‘~s accident which 

occirn-cd between S :30  aiid h:OO p.m. iiisidc of the play area. Id. at 1 1. She was working the play 

arcs along with ;i Gymborcc tcaclicr naincd l < l i  I ~ i c a s .  I d ,  at 12, 22. There were twenty children 

i i i  thc room at the limc. ltl. at 12. ‘I’lic accidctit occur~ed on ;i piece of‘equipment called an “A- 

ikaiiic:” locatccl in tlic bach, h r  lelt of the gym. I d .  at 13-1 4. Ms. Pasignajcn statcd that thc A- 

fianes ;ire set u p  cvcry two weeks ;md are checked every day by licr and anotlicr tcachcr. ld. at 

45-46. Each arid every (iyiiiborce site tlwoughout the country sets it’s A-lramcs up the same 

way. J d .  ;It 25.  

At the time of the accident, Ms. Pasignajcii was standing on mats in the center ol‘the 

gym, approximately 10-1 5 l’cct fi-om Esiiiae. Id. at 36, 59. As the infant-plaintii‘fcrosscd in front 

of her lield of vision, she saw her “bump her lcncc oii the ladder ruiig.” Id. She lurther lesrified 

that the infant’s caretaker, Ms. Shallow was standing against the back wall approximately 20 liet 

away I‘roni Csmae. fd. at 74-75. The accident repull she filccl regarding this iricidciil states. “The 

child, in cxcitcnient, accidentally bumped her knee on [the] A-Irame as  slic was climbing onto 

sctup. Caregiver was not properly responding to child.” I d .  at 5 5 .  In addition, Ms. Pasignajen 

statcd Ihat in thc thrcc ycars prior to this accident, 110 incidcnls occurred regarding aiiy of tlic A- 

frame:, located ai Gynzborcc. I t / .  a t  73. 

1)aphnic Sliallow is the nanny cmploycd by the Alpert h i i l y  aiicl is rcspoiisiiblc for taking 

carc oj’yoLiIig Esmac. FI3T olI1aphnic Shallow p. 7. Ms. Shallow testified that for 
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approximately (oiic ycar siic look Esmac to ($’inboree lbr classes two to tlircc times per week. I d  

at 12. On thc clay i n  question, slic walked l<smac to Gymboi-cc to attend thc previously discussed 

opcii liousc session. ld. at 1 1 - 1  3 ,  Ms. Shallow stated that the accident took place at 

approximately 5:OO p.in. on inonkcy bars i n  tlic i->r left-liand sidc of the gym near the back. l;l. at 

16, 2 I . Shc further stated tlwt at the time of tlic accident, slic was standing underneath the 

monkey bars, right bchinct k h i a c  waiting for hcr to climh up. ld. at 23, 27. Ms. Shallow 

described the accident as follows: 

I I h l n c I  wcnt up on the monkey bar once before. came xross ,  get down and then slic 
going back now lo  go up  again. So whcn slic wcnt ~ i p  oii one of the bar, then when shc 
was going to li l i  Iicr leg to go to 111c)ve her hands to go on the other oiic, then slic slipped, 
shc slide. When she slide, she hit her kncc on the bar and then she [ell to the ground ... 

I was standing ... behind licr and because when she go up, 1 have 10 hold her so that shc can 
coiiic across 011 the monkey bar. So after shc slippcd and she hit her h o t  when I go to - 
she already i l l  o n  the ground. 

I d .  at 26-28. Ms. Shallow claimed that Esmae was only on thc ground for a “second or so” 

before slic picked her lip, put her on her lap,  and sat on the floor to see what had happened. Id.  ai 

29. A1 thc time ol’thc accident, Esmae was wearing socks per Gymboree rules and rcgulatjoiis. 

Id. a1 27. 

Ms. Slidlow also testilied that Esmae played on thc monkcy bars “all the time.’* Id .  a1 42. 

She alleged lliat slic was riot i1wi1l-e olGymboree’s rule that she was required lo be within a liug’s 

reach oftlic child during play time in the gym area. /d. at S I .  Ms. Sliallow did stale, however, 

that she was aware tliat whoever took the child to class was rcsponsiblc for looking alter and 

laking care ol‘ the child. ld In addition, she testilied that during her previous visits to Gymboree 

she always liillowcd l ~ s n i ~ c  ;around as she plilyed. Id.  ai 52. Prior to this accident, Ms. Sliallow 

tesiiiicd that slic iicver complairied to cithcr C;ymborec’s inimager or any of its tcaclws regarding 
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any deliciencies with respect to the equipment in the gym area and that Esniac had never been 

In the verified bill oi‘particulars, plaiiitiffallcgcs that “thc iiature ol‘the [ dangcrous I 

condition was ail uiisafc, unpaddcd woodcn rnoiihey bar apparatus which posed a Ioreseeablc 

thrcat to its users, nicirc particularly, the inlhnt plaintifi’hcrein.” Tlcfcndants tlshibil B, Plaiiitillj: 

Verified Hill 01‘ Particulars at 71 16. Plaintiff also allcgcs that defendants were negligent “in 

hiling to ensure that the apparalLis.. .was padded.. .cleaned.. .maintained, in allowing the apparatus 

to bc on Ihe premises in its dangerous unpadded state ... in I’ailing to monitor, riiajntain and inspcct 

the apparat~is ...[ ~ ~ n d ]  ... in hiling to recognize and comprehend the danger pused by the 

apparatus.” I d .  at 1111 6, 12, 

In opposition to the motion, plaintiff olTers the affidavit aiid expert report of Dr. Jaincs 

Pugh, PhI), P.1:. On Scptcmbel- 20, 2007, Dr. Pugh perJ‘ormed a site inspection at Gymborcc. I I C  

subsequently wrote up a report dated May 1 ,  2008. In his report, citing tlic Aincrican Society for 

Testing arid Materials Standard F 1 148-98c Standard (’onsuincr Safety I’erformance 

Speciiication for  I lomc Playground J’quipmcnt arid two scparate volurncs from tlic Ilnitcd Statcs 

Coiisumcr Product Safcty Cornmission, Dr. Pugh states: 

that tlic pl-ouiiiiatc cause o l  the accident sufkred by Csrnae hlpert was tlic abscim of 
required handrails on thc sub.jcct equipment and tlic failure of Gymboree, Inc., to require 
approved slip-rcsistmt footwcal-. Further, i t  is my additional corisidcrcd opinion, 
rcndcrcd to a reasonable degree of certainty in my areas o l  expertise eiiwiicratcd bclow, 
that had cithcl- of the two items enumerated ;is the aggregak proximate cause of the 
accident been corrected and had thcrc bccii citlicr handrails or approved snealccrs in use, 
the accident would riot have occurred and the iiijuries not sullered. 

Plaint i lls Exhi b i 1 A 

1 t is well establishcd that s~miiiiary judgmenl may be granted only when it is clear that no 
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triable issues ol‘ fact exist. Alvcrrez 1). I ’ I U S ~ L J L ~ I  ffo.y.. 68 N.Y.2d 320, 325 ( 1986). The burden is 

upon tlic moving party to malie a p i m r , f & i e  showing of entitlemcnt to siiiiiiiiary judgiiicnt as a 

1iIattcr ~ l ‘ l aw .  Z ~ , c k c ~ . r ~ ~ ~ t . l  1’. ( ‘ill2 (?f.Ne\ij l’O\.k. 4‘1 N.Y .2d 557, 562 ( 1980); k>/Ck7dV OJ‘AI?~VIUI.\., 

Inc .  1’. i4ssoc.ic.rlr~r~ Fur M f f i s . ,  In(: . ,  46 N.Y.2d 1065, 1067 ( I  979). A hilurc lo ~iiakt: aprini~.r,]&i~ 

shuwing rcquires a denial of tlic summary judgmcnt motion, regardless of thc suf‘liciency (of tlic 

opposing papel-s. il .yo//f  17, G‘ev\~~,s io ,  X 1 N .Y .2d 1062, 1063 ( 1993). Il‘ a prirnii,firt.icr showing 

has b o w  made, the burden shifts to the opposing party tu produce evidentiary p r w r  sufficient to 

establish the existence of niaterial issues of fact. A I v m ~ z ,  , s ~ p w ,  68 N.Y.2d at 324; Zm*kerwinn, 

xiipru, 49 N.Y.2d at 562. ‘I’lic papers subinitled in support of and in opposition lo a suininary 

judgiiiuut motion arc cxaitiineci in a light most Favorable to the party opposing the motion. 

M i r l i ~ z  17. f+igg,s, 235  A.Il.2~1 192, 196 ( 1  ‘‘ Dept 1997). Mcrc conclusions, unsubslaiitiatcd 

allegations, or  cspressions CI I: hope are insufficient to dccat  ;I suinmary judgement iiioiicm. 

Ziickcrniarr, s~/yrr-i, 49 N.Y .2d a t  562. LJpoii thc completion oi‘ the court’s examinatii)ii ol‘all the 

documents suhmitted in coiiiicction with a surniiiary judgmcnt motion, thc inotion must be 

deniccl if-lherc is any  doubt as to the existence o f a  triable issuc o f  fact. Kolziha EXIT*I,/LJ~I”S, fm-. 11, 

(~‘cppos, 46 N.Y.2d 223, 23 1 ( 1  978). 

“Schools arc under a duty to adequatcly supervise studcnts in their charge, and they will 

bc Iicld liable for foreseeablc injuries proximatcly related to abscncc c 7 l  adequatc supervision.” 

Mirwit  v. C‘i/y o f N c w  Yovk, 84 N.Y .2d 44, 40 (1 994). ‘I’his is so, because in assuining physical 

custody and charge of students, the school stands in  the p l x c  01 the parent or guardian. B w r i ~ / ~ o  

11. L“iQ of’Ncw )‘or.k, 229 A.D.2ci 2 14, 2 I8 ( I “  Dept 1997). 1 lowever, the standard of care is not 

the s;iiiic for school-sponsored oitracurricular activitics. Id.  “ I n  the context 01‘ wholly voluntary 

participation in intramural, interscholastic and oiher school sponsored extracurricular athletic 
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endeavors, I the coirrt has] required the escrcisc of the lcss demanding ordinary reasonable cart. 

standard.. .dctinccl a 

concealed or iinreasonably increased risks.” I d .  quoting f?rcniic= v. New York I’i(v Rcl o f ’ l h c . ,  

73 N.Y.2cl hS0, 656 ,  658  (1089). Therefim, a school board’s duty of student supervision is 

dilrerent for vol Lmtary after-school extracurricular athletic activities compared to rcgularly 

schcduled school-clay classcs. i?wrc//o, 229 A.L).2d a1 2 19. ‘l’he rationale is that a higher 

standard 01’ care is required wherc the student is rcquircd to attcrid tlic activity. Id. Convcrscly, 

where the activity is voluntaiy tlic iiorriial risks associated with the activity are accepted iltld a 

duty i s  iinposcd ~ipon ;I school only wlicrc the risks are unreasonably increased, coiiccalcd or arc 

oi‘an unassumed naturc. Id. C‘onseqLiently, “if defendants conduct was reasonable in light oi‘ 

what could he anticipated, there is no breach of cluty, 110 iicgligciicc and iic) liability.” I d .  quoting 

Chidon \ I .  C’il-v of’Nrw Iiirk, 70 N.Y.2d 839, 841 ( 1  987). 

ordinary rcasonable care to protect student athletes ... from unassumed, 

‘I’hc instant case is dillkrent l h n  that brought against a school wlicrc tlic scliool or 

daycart: center takes the place oftlie parent. Gymboree did not substitute for tlic parent or 

caregiver. Thus, supervision is not an issuc. Mr. Alpert and Ms, Shallow both testi lied that they 

wcrc aware of Gymboree’s rule illat a parciit or caretaker is required to be wilh the child at all 

times. And, Ms. Shallow insisted that she supervised and controlled Esmae at all times. 

I n  addition, Gyiiilmrcc was a voluntary activity. I’laintiff assumed tlic inherent risks 

cummonly associated with that activity. U m m r - r . s  1). Hrondwv Pilules, Lid, 52 A.D,3d 232 (1’‘ 

Dept 2008) citing Motgan 11. S/dc  cfhicw York, 90 N.Y .2d 471 ( 1  997). Mr, Alpcrt tcstilied that 

Esniac had been enrolled at Ciymborec for approximatcly two years prior to tlic accident. During 

this time, she would go to Gymboree two to tlircc times per week I‘or one hour sessions. I IC 

estimated that Esmac had bccri to Gymboree bctwccn 100 and 160 times. Both Mr. Alpert and 

4, 
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Ms. Sliallow testified that t -h iac  played on A-li-ames all the lime during these sessions. The 

testimony, thcreli)rc, at hcst establishes h a t  t h u  infant slipped and hit  hcr Icg whilc playing on the 

A-lraine, An i n h t  slipping aiid i-idling while playing on gym equipment is a voluntary inherent 

risk xsocintcd with h i s  typc of activity. Ainvcirfcr. 11. M d w r i w  Uniot7 h i ~ ~  Sc.hol lliscrict, 274 

A.11.2~1 528 (2d Ikpt  2000) (summary judgmcrit granted aiid complainl dismissed where iiiIaiit 

plaintill‘iii.jurcd due to la11 whilc playing on a$trngle gym. “By engaging i n  a sport o r  

recreational activity, a participant consents to those commonly appreciated rislts which arc 

inlier-ent in and arise out or the nature of tlic sport generally and which llow fiom such 

part i c i pat i o Ii . ” S ecu rid Dc part 111 cnt h iind that in fiin t p 1 ai n t i ff co i i  scii t cd t o all r i s ks i t i  11 ere ti1 i 11 

and flowiiig from p1:iyiiig 011 .jungle gym); .SC<L) d s o  ‘/’ho/na.v, 52 A.JI.3d at 232 (by voluntarily 

participating in frtness and exercise program and iising equipment which caused injury at 

del-kndants studio for five years prior to accident, pluintilf.conseiited to and was aware of risks 

coiiiiiionly associated with the activity). 

Finally, plaintiff relies on I l r .  Pugli’s expert report as evidence that issues of fact exist. 

I I C ) W ~ V C I - ,  Dr. Pugh’s report is del‘ective 011 two fronts. First, Dr. Pugh‘s report alleges that the 

proximate cause of the accident was the lack of handrails on the A-frame apparatus and the 

failure or  Gyniborce to require children to wear slip-resistant footwear. Neither theory or  

negligence was alleged by plaiiitiff in the bill of‘ particulars. “A plaintill cannot deleat an 

otherwise proper niotion h r  suiiiinaiy judgment by asserting a iicw theory of ljability lor  

negligcncc for the first time i n  opposilion to the motion.” I/vin/c~r.s v. St. C’imcnt ‘.s M P L J ~ C L ~  

C‘CYI~W ~ f ’ h ! i ~ h ~ ~ ) ~ ~ l .  273 A.13.2~1 465 (2d Dept 2000); S L ‘ E  I I / ,SO Ahulolrr 11. b70\1w H o . s ~ . ,  44 

A.I>.3d 522 ( 1  ’I ncpt 2007). 

Sccond, L)r. I’ugh bases his conclusions on rules proniulgatcd by the American Society 
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for ‘I’csting a i d  Materials and the LJnited States Coiisumer I’roditcl Safcty C’oiiimission. Absent 

e v i de 11 c c that a part i c 11 1 iir nun-mand a lo ry g ~ i  i (1 e 1 i ne or recommendation pr 0111 ul gat cd by 

gnvcrnnicnt or profcssional cntitics liavc been adopted into actual practice, it will not be held to 

placc a Iiighci- standard of‘ care on a delindanl. C’qwloslo v. Romirr7 C’Lrthlic I)ioccse of 

Rockvillc (.‘erztrt!, 2 A.D.3d 384, (2d Dept 3003). Guidelincs established by the Aincricaii 

Society f’jr ‘I’csiing and Materials a11d the United States C‘oiisunier Product Safety C’omniission 

are not iiiandaiory and are iiot considered in dctcrminiiig whcther a playgrounci apparatiis was 

negligcntly designed or  inslalled. L)Li\iidso/i 1’. Suchcni Contrwl School Disrria/, 300 A.  D.2d 271; 

(2d Dcpt 2002); Mer-son v. ,Yj~u.s,sef C.‘cnlr.ul ,School Dix/ric/, 286 A.D.2d 668,  670 (2d Dcpt 200 I ) 

(guidelines for playgrourid equipment pro~nulgated by Consumer Product Safcty C:oniinission 

i1cithcr iiiaridatory nor exclusive standards for playground safety); Sohti 17. LincJcduwsl L%hool 

llistrict, 3S A.13.3d 439 (2d Depl 2006) (nonmandatory IJnitcd States Consumer Product Safcty 

C’oiniiiission guidelines relei-red to by plaintiff insufficient to raise triable issue ol’ 1;lct as to 

whcthcr defendants prosimakly caused niiic-year old plaintiffs playground inj Liries). 

Accordingly, i t  is 

dismi 

that 

fLlrtl 

that 

delendants I 

1cr 

the Clerk is 

DATE: Ociober 31, 2008 
Ncw York, NY 

dircctcd to cntcr judgmciit 

ENTER 

cnt 

acc 

is 

:or 

gr 

dii 

[* 12 ]


