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SCANNED ON 111612008 

er 

SUPREME COURT OF THE STATE OF NEW YORK - NEW Y 

CAROL EDMEAD 
v PRESENT: 

- . ._ 

- Index Number : 10985212008 
HUNT, MELINDA 
vs 
NYC DEPT OF CORRECTION 
Sequence Number : 001 

ARTICLE 78 
I 

IRK COUNTY 

PART J 3  
/ 

YDEX NO. 

lOTlON DATE 

IOTION $EO. NO. \ 
I 

OTION CAL. NO. 1 

TI - . _. ._-... -.“.“U 1 L U  were read on this motion tolfor 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: n Yes 1K1 NO 
Upon the foregoing papers, it is ordered that this motion 

I! 
a 
j 
1 

2 instant motion (scquencc 001) is decided in accordance with thc accompanying 
mmoranduin Decision. It is hereby 

ORDERED that the application of petitioner Melinda Hunt, for a n  order +lid judgment: 
ordering respondent New York City Department of Correction (“rcspondcnt”) to release the 
uestcd documents pursuant to Public Officers Law Article 6 $ 3  84 - 90, Freedolib of 
3rmation Law (“FOIL”); and (2) ordering respondent to pay the reasonable litjgyion costs and 
sonable attorney’s fees pursuant to Public Officers Law Articlc 6 4 89(4)c, is [lefiied in its 
irety and the Petition is dismissed; and it is further I 1  

ORDERED that counsel for respondent shall serve a ordcr with riotice of 

1 
ry within twenty days of entry on counsel for petitioner. 

6 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 35 

X ~ 

MELINDA HUNT, I 

Petit io ii er, 

For a Judgment pursuant to Article 78 of the 
Civil Practice Law and Rules 

-against- 

NEW YORK ClTY DEPARTMENT OF CORRECTION, 

Respo iideiit. 
- -. 

EDMEAD, J.S.C. 

MEMORANDUM DECISlON 

Index No. 109852/0S h 

DECISION/ORD ER 

Petitioner Melinda Hunt (“petitioner”) iiioves for an order and judymeiit: (1) ordering 

respondent New Yorlc City Department of Correction (“respondent”) to release the requested 

documents: pursuant to Public Officers Law Article 6 $8 84 - 90, Frecdoiii of XnIbi-mation Law 

(“FOLL”); and (2) ordering respondent to pay the reasonable litigatioii costs arid reasonable 

attorney’s fees pursuant to Public Officers Law Article 6 6 83(4)c. 

On or about October 23, 2007 petitioner sent a coniprehcnsive FOIL request to 

respondent, asking for a copy of all Hart Island’ Burial Records from I9S5 to the prcsent. 

Petitioner allegedly required the requcstcd data so as to assist individuals in detcrniiiiing whether 

dcceascd rriends or family members were buried on Hart Island. Petitioiicr also coiisiders the log 

books on Hart Island to be future historic artifacts in and ofthemsclvcs and desirql copies in  

I Hart Island, cormnonly called “Potter’s Field,” is an island of’approxiniakly one Iiuiidrcd :ICI‘CS in  s i x  
located in Long Island Soulid, and is part ot’the Bronx. T h e  Dcpartment of Corruc~ions maintains a n d  opci-ales the 
City cemetery on IHart Island. Burials are conducted using inmate labor under thc supervision of rhc. Dcpai-tiiien~ 01. 
Corrections. 
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order to be able to ensure preservation of this unique historical record as well as the locations of 

intact mass gravcs for future generations. 

On or about March 14, 2008, respondelit sent petitioner 1302 pages of paytially I . C ~ ; ~ C L C ~  

documents, and a letter stating that the documents were redacted in part becausc the NCW York 

Public Oflicers Law (“NYPOL”) $§87(2)(b) and (f) provides respondent with an exemption. 

On April 14, 2008, petitioner sent respondcnt ;I leltcr appealing thc dcnial of access to 

thesc records. By leller dated April 28, 2008, respondent inibiiiicd pctitioncr tha t  Iicr appcal w i s  

denied and that any fiirther review miist take place in 21 judicial procecdiiig. 

Petitioner’s Coittentions 

The documents received by petitioner in response to her reqiicst will pr~sdi-ve only pa11 o r  

thc liistorical record contained in  the log books. And, the dociiiiicnts received by petitioncr i i i  

response to her request will provide oiily limited guidance to fimily members sceking to 

understand how deceased individuals came to receive a public burial in New York City, as tlicy 

lack vital infonnatioil regarding the place of death. 

The repeated claims by respondent that some of the infoi-matioil was wilhlicld bccausc i t  

was not responsive to pctitioner’s request is unfoimded. The failure to disclose sukh inCormaiioii 

under the argument that it is imrespoiisive to the request is clearly a misinterpretation o f  tlic 

original request. 

. .  
Rcspondent’s failure to disclose bascd 011 excmptions is likcwise iinavriiliiig. 

Respondent, in ncithcr rcsponse, iiicliidcd any pnrticiilarizcd or spccific I-casoning; instead, 

respondent applied th exemption in a blanketed manncr. 

The New York Court of Appeals has held that thcre is no basic right to peysoiial privacy 
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after death and have also supported petitioners in their FOIL requests for deaili cofliftcates. 

There is 110 evidcnce or valid argument that tlie disclosure of the withhcldr records could 

endanger the life or safety of any person. I 

Respoii (let i t ’s Oppos it io I I I 

The petitioner’s FOIL request did not requcst the place oi’dcatli of any of /the individuals 
t 

who were buried at Potter’s Field, and, ;IS such, that infoilnation was rcdactcd. 

Respondent denied access to certain records or portions thereof relying on tlic cseiiiptioii 

in the NYPOL section S9(2)(b) pei-niitting withholding information if  i t  is to be usccl for- 

commercial or fund raising purposes. 

Petitioner claims that the main reason for obtaining the place of death idfonhation is so 

family members of the deceased can locatc family members on Potter’s Ficld. Petitioner fiirtlier 

argucs that the release oE the place oldeat11 of the deceased does not create an unwarrantcd 

invasion ~Epersoiial privacy, although i t  contains residential addresses of individuals curi-cntly 

alive. Further, pctitioncr would claim that the list of addresses, which dcnotcs the person’s placc 

of death is not going to be used for commercial or fund raising purposes. However, pctitioncr 

has coiistructed a website listing some iiifonnalion about Hart Island and Pottcr’s Field and tlie 

website clearly stales that individuals should “consider voliinteeriiig time or iiioney toward lllc 

effort,” to biiild a searchable data base. I 

Aiialvsis 

CPLR 7803 states that the court review of a dctcrnlination of an agency, consists of 

whether the determination was inadc in violation of lawfiil procedure, was afrcctcd by at1 error of 

law or was arbitrary and capricious or an abuse of discretion, iiicluding abuse of discretioil as to 
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thc iiicasure or mode of pcnalty imposed. CPLR 7803(3) (see Wi/idsoi+ Plcice C o ~ p  1' NVIV  1'01-k 

State DIICR, 161 A.D.2d 279 [ lSt Dept. 19901; Muzel v DHCH, 138 A.D.2d 600 [J"  Dept.l988]; 

BrtmheckvLlHCX, 129A.D.2d 51 [l"Dept.1987], Iv. deii. 70N.Y.2d 615 [1988]). An aclion is 

arbitrary and capricious, or an abuse of cliscrction, when thc action is takcn "witIioLit souiirl basis 

in reason and ... without regard to the facts." Mlttter ofPcll v Board of Edzirotiou; 34 N.Y.2d 

222, 231(1974). Rationality is the key in detemiining whether a11 action is arbitrary and 

capricious or an abuse of discretion. Mullel- of Pel1 v Honrcl of Educcttioii, 34 N.Y.2d, at 23 1 .  

The court's riiiiction is complcted oii finding that a rational basis supports the DHCR's 

determination (see Hownr-d v J4!vnrau, 28 N.Y .2d 434 [ 1971 ] ). Where the agency's interpretation 

is founded 011 a rational basis, that iiitei-prelation should bc ailirnicd even i T  the cdiirt might havc 

come to a different conclusion (see Mid-State Mmngernenl Coi-p. v New York Cily ,Concilicitinrt 

mid Appeltls Board, 112 A.D.2d 72 [ l g t  Dept.], affd 66 N.Y.2d 1032 [1985] ). 

As to the petitioner's argument that the respondeiit misapplied the rclcvant statutes, 11ic 

court is guided by the Court of Appeals in Howctrclv I,Vynzciri, 28 N.Y.2d 434 N.Y. 1971, wherein 

the Court stated: 

It is well settled k i t  thc construction given statiiles and regulations by itly agciicy 
responsible for their administration, if not ill-ational or unreasonable, shou cl 

104, 108; Mattcr oFColgate-Palmolive-Pcct Co. v. .Joseph, 308 N. Y. 333,338; 
Udal1 v. Tallman, 380 U. S. I ,  16-1 8; Power Reactor Co. v. Electricians, 367 U. S. 
396, 408.) As this court wrote in the Mounting & Finishing Co. cast (294 IN. Y. ,  
at p. lo&), "statutory construction is the function of the courts 'hi11 whci-c thc 
question is one of specific application of a broad statutory tcrni i n  a proccecling in 
which the agency administcring h e  statute must dcterniine i t  initially, the 
reviewing court's function is liiiiited' (Board v. Hears1 Publications, 322 U.  S. 1 1 1 ,  
131). The adminislrative dctcrminatioii is lo be acccpted by the courts 'if i t  lias 
"warrant in the record" and a reasonable basis in law' (same citation). ''l'hc judicial 
funclion is exhausted when there is ioiiiid to bc a rational basis for tlic aoi.jclusions 

upheld. (See, c.g., Matter of Mounting S: Finishing Co. v. McGoldrick, 2 1 4 N. Y. 
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approved by the administrative body’ (Rochester Tel. Corp. v. U. S., 307 CJ,S. 
125, 146).” 

Howard at 434. 

Both petitioner and respondent have accurately articulated the relevant regiilalions and 

statutes. Wlicrc they divergc is on whether pctitioner is entitled to the withhcld iilf@niation 

based on tlic statute. 

This court finds that the Dcpartiiient of Corrcctions made a reasonable applilcalion and 

intcrprctation of the applicablc regulations and statutes in determining to witlillold tlie rcqiicstccl 

data from petitioner. Bascd on tlie evidcnce before the rcspondent, it was reasonable lo concliide 

that the withheld information would be used for coninier-cia1 and/or fund raising purposes. 

Conclusion 

Based on the foregoing, it is hercby 

ORDERED that the application of petitioner Melinda Hunt, for an order and judgment: 

I 

I 

(1) ordering respondent New York City Department o I- Correction (“respondcnt”) tq release tlie 

1-cquestcd documents pursuant to Public Officers Law Article 6 $9 84 - 90, Fi-eedwii of 

Infonilation Law (“FOTI,”); and (2) ordering I-espondenl to pay the I-casonable l i l igt ioi l  cosh  a11d 

I 
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reasonable attorney’s fces pursuant to Public 0Tficel.s Law Ai-ticlc 6 9 89(4)c, is denied ill  its 

entirety nnd the Petition is dismissed; and it is further 
I 

ORDERED that couiisel for ~-cspondent shall serve a copy of this order with notice of 

entry within twenty days o r  entry on counsel Ibl- petilioner. 

Dated: October 3 1,  2008 

Carol Robinson Edmcad, J.S,.C. 
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