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P eli lion er M V AlC , t 11 c M o t o r V cli i c 1 e Accident lnd e 111 ii i fi c a 1 i on C.: o 11, o rat i c) I 1, iii o v t: s 

fur ai1 order pursuani to C.P.L.R. 0 75 I 1 ,  v:icating the November 14, 2007 award tho Lower 

ArIiiti-:itor3 :IS aflii-iiicd iii a dccision cliitwl April 28,  2001; I iy tht. Mastcr A r h i h t o i - 3  iii tlic a l w \ , ~ b -  

captioned iiiatter, MVAlC sccks enti-y d judgment on ils behalf, dismissing Ihe claiiii, wifli 

prejudice. Rcspondenls have not siibiiiittcd opposition ~ ~ a p e r s  aiid arc in defiiult. For Lhc I-C;ISOIIS 

sct for th  below, the decisions of tlic Lower Arbilrator and Mastcr Arbilrator ;ire vnc:itcd, aiid tlic 

inattcr is rcmanded for further procccdiiigs. 

This case arises out of an allcgcd motor vehicle accjdciil that occuil-cd 011 Sunday, 

Sepienidxr 2 I ,  2003, at approximalely 10:OO p . 1 ~ 1 .  Chuii Hong Li was reportcdly h i t  by ;I car while 

in Iront of 7420 13th Avciiuc i n  Brooklyn. According to thc police accident rcporl, the accidcnt w x  

witncsssed by  .Tian N c n ~  W ~ I .  wlw is i q o r i e d  to  h e  tlic I-iusbniirl of(I'hiIi1 HonS I . i ,  both or\vliorii ;ire 

lisled as residing at the same address. 'I'he wilncss lolcl  tlic police olliccr that h e  di-ivci. of [lie 
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vehicle and Ms. Li were having a verbal dispute. When Ms. Li approached the vehicle, Ihe drivcr 

sped away, apparently slriking Ms. Li, who fell onto the pavement and striiclc her head. Tlic di-iver 

ol.tl\c vchiclc lcli tlic scuic, but the witncss iq)oi-lcci ~lic licciiscplatc ii i i i i i lxi- ,  V272LZ, to lhc police 

ollicer. The police accident report does not set forth any iiisurancc inUormation for Ms. Li. ‘I’he 

license plate was traced to Phyllis Cliu, who resides in Staten Island. That vchiclc is insiiid l:,y 

Govemni en1 l k i p  1 o yees liisurancc Compai I y, kilo wii as G ETCO . 

Ms. Li underwent mcdical trcatincnt forlier iiijiirics from respondent NYC East-West 

Acupuncture, P.C. (“East-West”), beginning on or about Scptcnibcr 26, 2003. East- West submi(kd 

claims to GEICO, wliicli issued a dciiial on Deccmbcr 1 ,  2003, bascd or1 its iiivestiytion I h u t  Ms. 

Chu was not involved in the loss. It is uiiclcar wlictlicr MVAIC: was aware oftlic denial iiL Il i i i t  time. 

On Ikcciiilxx I O ,  2003, Ms. 1. i  completed ;i “Notice ol‘Intention to Makc C‘laiiii” to MVAIC‘, in 

which she avers that her iiijuiy is iiol coverccl by insurancc. Slic also completed an “Affi‘lid~rvil o f N o  

Insurance,” in wliicli shc statcs that she was “a passenger in a vehicle [sic - slioiild tx a pdestrian] 

insui-ed by Govenimciit Emiployccs Iiisurancc Conipaiiv.” (Ilnderline in origii~tl.) Ms.  Li swc)r(: 

iinder penalty or  perjury as hollows: “10-]1i tlic date of the above accident, . , . I niaintninecl no 

insurancc which would providc coverage to iiie hi-  the above accidcnt, and no person residiilg iii my 

11 o u scli o 1 d ow I I cd an auto 111 ob i 1 e or iii a i i i  t ai ned such ins iiraiice . ” 

East- W est subm ilted bil Is to MVAIC totaling $4,302.79 for services. M V AlC rlc.11 i cd 

the claim, since the vcliiclc that was rcpoitcd to be owned by Ms.  Chu was insured by (I;EIC‘O. 

MVAIC‘ sei11 ;i letter lo C ‘ l i ~ i i i  Hoiig LI and lo List-Wcst, 011 or about .Iiiniiary 30, 2004, stating Lliat 

siiicc tlicrc was covcragc with CEICO, MVAIC woiild not provide coverasc. Mcanwhilu, C‘liuii 
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Hoiig Li CoIiiiiienced a pcrsoual injury action against Ms.  Cliu in Siipreiiie Court, Kings C‘olriity. 

According to MVAIC, after depositions, Ms. Chii moved lbi- stiiiiiiiary juclgmciit; Chun tlong Li 

railed to oppose the iiwlion, so tlie iiiolioii was granted 011 c ieh l t .  The Lowcr Arhi trator states that 

tlw case was dismissed because Chun Hong Li failed lo provide disclosure. 

On .luiic I ,  2007, t3:ist-\Vcsl tlicii l’ilccl ;I claim for arbitration with ilic Aiiicriciiii 

Arbitration Association against both MVAIC atid GEICO. The lirst hearins date was schcclulctl I i )r  

August 20, 2007 belobre Arbitrator Kenneth C. Rybncki. No oiie appcarcd 011 bcIinlfoTG~lC‘0, ;iid 

tlic matter was adjoouiiicd. On thc iicxt date, Scptciiibcr 24, 2007, GETUI’s witness W;IS iiiiaviii I~iblc. 

GElCO was directed to producc depositioii transcripts and coul-1 papers from tlie iinclcrlyiiig l~crsonal 

injury action that Ms. Li had br-oiiglit. On the next hcariiig date, Oclober IS ,  Ms. Chu, GEIC‘O’s 

insurcd, appcarcd, but CiElCO did not produce the requested documciits, including deposition 

transcripts. CEICO was givcn until Octobcr 22 to serve the transcripts ancl the collrt order from the 

personal iiijiiry action. ‘I‘lie hcaring was adjouriied iintil Noveniber 5 ,  2007. 

vchiclc listcd in thc policc rcport, the liceiise plate listed in the I-cport was sun-eneici-cd to the New 

York Stale Depai-tment of Motor Vehicles well bc1iit-c the accident. She riirtlicr tcslifilccl tha l  ;it tlic 

tinie of h e  accident, she was preparing hcr cliildi-cii for bed, and iieithcr she 110r anyone elsc \viis 

using her vehicle. Finally, according to the Lowci- Arbitrator’s decision, “M-s. C:liu tcsti1“icd t h a t  her 

counsel in lhe personal inj iii-y actio11 against her advised her that the assisnor [Ms. Li] stated tha t  Ms. 

C h u  was not the persoii involved in the accident.” The Lower Ahitrator- therefore dismissed tlic 

claims against GEICO, finding t h a ~  GGICO’s insured \vxs not involved in  the accident. 
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The Lower Arbitrator tlicii tuiiied to whether MVAIC was required lo providc 

benefits lo Ms.  Li. At thc Novenibcr 5 heal-ing date, M.VhlC argued tliat Ms. Li was not ;i “qualified 

pcix)ii”ciitit lctl to i-eccivc no-l’iitilt hunefits. During Llic coni-1;c ol‘tlicsc p~~~iccctliiigs, ;il)p;iiuitly O I I C C  

i t  hecanie clcar that GEICO would not be responsible, MVATC: bcgan to investigate Ms. I , i .  MVAI(’  

learned thal Ms. Li is also known by tlic riaiiic Lillian Li, since an iiidivid~ral with tlic iiaiiic I .illiiiii 

Li has the same datc ofbirth and rcsicles at the same address as Chuii Hong Li. MVAIC adviscd tlic 

Lower Arbitrator on November 5 ,  2007 that upon investigalion, MVAIC learned that  Ms. Li iiiay 

havc a policy with Allstale 1nstir;iiice Compaiiy (“Allslatc”). 

‘l’he Lower Arbitralor rejcctcd MVAIC’s proff’cr, asscrting that tlic individual listccl 

011 MVAIC’s uncci-tificd iiisuraiice infoiiiiation did iiot have the exact same name as C‘liun T Ioiig T , i .  

Wlicil MVAIC‘ rcqtiested xii  ~icl.joIii-niiient to dc\ci.miiic wlicllicr cor riot ;I policy ofinstirancc c>xisrcd. 

the arbitrator rejcctcd tlic rcquest on tlic groiiiid that MVAlC: failed to cxci-cisc dlic cliligcncc h r  

ncai-ly four ycars. Thc arbitrator denied tlic rcquest for a slay and found MVAIC‘ I-espoiisiblc h i -  

payriieiit or first party benefits to Chuii I-Iong Li. The arbitrator fouiid that MVAIC: failed lo issue 

any denial oftlie claiiii within thirty (30) days of receipt ol:the Notice of Claim, as rcquired by  1 1 

N,Y.C:.R.R. $ 6S-3.8(a)( l ) ,  or lailed to otherwise scelc to toll the thirty-day tiiiic period by seeking 

a reqtiest for verification. ‘I’lic arbitrator determined h a t  MVAlC was pi-eclucled ~ I T I  asscr-ling ;I 

defense that thc trcatmcnt was not mcdically iicccssary, and found that of the $4,302.79 clainicd, 

East-West was entitled to payment of $2,337.85 for Ms. Li’s trcatmenl, with interest at tlic ratc o f  

2%) per month, together with altomeys’ Fees. 
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MVAIC‘ appcalcd to a Masler Arbitrator, who affirmed the dccision, finding that the 

award was riot irrational, biascd, arbitrary, capricious, or incorrcct as a matter of law. The Master 

Arbitrator rejected MVAIC’s contention that MVAIC‘was under no obligation to investigate whelhei- 

iiiiotlicr iiisiircr was rcsponsiblc iinlcss and Li i i t i l  i t  was tleteimiiicd tlial GEIC‘O was not responsihlc. 

‘I’he Masler Ahitrator spccifically s lates lhal  lit: found MVh1C“s coiitcntioii tha t  i t  hiid 1 1 0  d u t y  to 

investigate to be “inconsistcnt with the purpose and intent o r  both Article 5 1 aiid Articlc 52 o r  tlic 

Insurance Law.” 

MVAIC was created by tlic Ixgislaturc, pursuant to Article 52 ortlw IiisLiraiice Liiw, 

to pay damages for bodily injiiries to innocent victiiiis ofniotorvchicle accidents ca~ise by uiiiiisiircd 

motorists. To recovcr MVAlC benefits, lhe injured individual iiiust bc cligiblc for MVAIC benelits. 

Insurance Law tj 5202(b) d e h c s  a “qiialificd person” as “a resident oC this state, olher than  ; H I  

i i iswcd or the owiicr or  ail uiijiisw-ed motor vehicle and his spousc whcii a passengel- i n  such 

vehicle.” (Emphasis added.) 11‘ ill I’acl M s ,  I , i  11x1 valid iiisiir;iiice covci-agc a l  lhu time 01’ l l l c  

accident, she is not a “qualiiied person.” (Jniversal Acupuncture Pain Services P.C. v .  MVATC, 13 

Misc. 3d 1244(A) (Table), 2006 W L  35 10617 (Dist. Ct., Nassau Co. 2000). Unlil it was clc:lr l h u l  

GEICO was not responsible, M V h l C  had no reusoil to invcstigatc whether Clim~ IIo~ig Li may have 

given false infoolmalion on the MVAIC: fomis as lo whether or not slic was insLired. Thc cssciice of 

MVAIC’s :u-gumenl is that this is a “lack ofcovcrage” issiie, since Ms. Li would not be covcrcd by 

MVAIC i1 she has othcr insuraiice. 

Tlic case relied upon by the Master Arbitrator, New York Ilosp. Med. Cclitcr of 

Qiieens v,u.Vlutoi- Vel~iclc  AcciclcnL Indemnification CLD:, 12 A.n.3~1 429 (3d L>cp’l), I \ ) .  clenicil., 4 
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N.Y.3d 705 (ZOOS), is inapposite. In that case, the issue was whether the iiijiired party’s claim was 

h l ly  submitted on June 23, 2003, in which case MVhIC’s dcnial, issued oii October 7, 2003, would 

bc untimely, or whether the injured party first qualificd on September 30, in which case a dcnial 

issued on Octohcr 7 would be timely. See Brie1 loi- Plaiiiti~i-Respoiideiit in New Yorlc Hosp. Mcd. 

Cciitcr of Oueens v. Motor Vehicle Accident Intlciiinification Cop., sui~ra, cited at 2004 W I I 

3253550; scc also, T-Towai-d M. Rombon. Ph.L), P.C. v. MVAlC 2008 WL, 471 2439 (App. ‘I’cim, 2d 

Dep’t 2008) (noting tliat thc lioltliiig in New Yorlc Hosp. Med. Chiler of Queens, supra, does not 

apply to cases of lack of coverage). The only issue in thal case was the timeliness of the rejection. 

Here, howcvcr, tlic issuc is wlicthcrt1icl-c is lack ~ I ‘ c o v c ~ x g c ,  and wlicn MV.4IC’ was 

rcasoiiably put on notice that it  needed to investigate whether Chun Hong Li W:IS iiot iiisiirccl. 

MVAIC had no reason to bclievc that GEICO was riot rcsponsiblc for payment until the time ol‘ t lw 

hearing, when GEICO suhmittcd evidence that Ms. Cliu was not the driver of the vehicle. 

“Courts are reluctant to disturb the decisions 01 arbitrators lcsl the value ol‘ this 

iiicthod oPresolving controversies be undeniiiiied.” Goldlinger v .  Lisker, 68 N.Y ,2d 225,230 ( 1986) 

(citalioiis omitted). MVAIC presented soiiie evidence to the Lower Arbitrator that there was ai1 issue 

of possiblc lack of covcragc, and rcqucstcd an 3d.joLiriiiiicnt of the November 2007 heal-ing, al tcr  

(Iiree adjoumments had txcil gtxnled on  behalf of C;ElC.’O. While MVAlC coiitciids L I I L ~ I  i I  M A S  

entitled to rely on the police report that showed tlic otlicr vcliiclc had coverage aiici had i i o  duty to 

act to investigate the accuracy of Chuii Ilong Li’s claim of lack of coverage, this court docs not 

condone MVAlC’s failure to proiiiptly investigate whether or not Cliun I-Iong Li was otherwise 

covered by insurance. l h e  prirnary purpose of MVAlC is to promptly pay the claims o f  those 

-6- 

[* 7 ]



I iininsiircd individuals who have legitii-nale claims. Nyaclc Hosp. v. General Motors Acceiilancc 

Corn., 8 N.Y.3d 294, 300 (2007). ‘I‘hercfore, since laclc of coverage goes to the tieart ofwlietlier ;1 

claim is legitimate, thc issue of lack of coverage may be laiscd at any t h e .  Under thesc uniqiic 

fiictual circumstances, the arbitrator’s h i lure  to grant MVAlC’s requcst is dcemed to constitute “;in 

ahuse of discretion constitutiiig iniscoiidiicI within the meaning of CPLR 75 I I (b)(  l ) ( I ) , ”  since i t  

rcsulted in “the kwx1osul-e of the prcscntation o r  pertinent aiid material evidence.” Iiisiiraiicc (’(3. 

of North America v. St. Paul Firc & Marine Ins. Co., 215 A.D.2d 386, 387 (2d Dept l995), tiling, 

Mattcr of Revona (Superior Maiiitciiance Co.), 204 A.D.2d 136, 139 (1st Dep’t 1994). 

Therefore, tlic Lowcr Arbitrator’s failure lo allow MVAIC to hllycxplorc this claim, 

despile MVAIC’s hilure to do so promptly, warrants a remand for a new hcwing. A disclaimer 

based 011 lack ofcovcrage is iiot a denial that must be asserted willin the thirty-dny period, s i im  thc 

cssciicc ora  claim oflack ofcovcrage is thal therc is nu policy in euect. 11 N.Y.C.1i.R. 3 05-3 .S(e) ;  

Ceiitral Gen. Hosp. v. Chubb Group of Ins. Cos., 90 N.Y.2d 195, 199-200 (1997); Prcshytcri:i~i 

I I o s ~ .  v .  Maryland Cas. Co., 90 N.Y.2d 274 ( 1  (197); see also, Lliiivcrsal Acupunctui-c Pain Sci-viccs, 

supra; A.B. Mcdical Services PLLC v. Motor Vcliicle Acc. lndemnificalioii Col-p., 10 M i x .  3d 

145(A) (‘l’ablc), 2006 WL 287202 (App. ‘I‘emi, 2d Dep’t 2006), Siiicc MVAIC: was iiot iifToi-dcd ;in 

opportunity to liilly explore the issue of lack ofcov~ragc ,  thc matter iiiust be reiiianded 1-01- a new 

lieai-ing. C.P.L.R. 751 1 (b)(l)(I). 

MVAIC fuithcr lcaiiicd that approximately one year before the accidcnt, Lilli:in c‘. 

T , i  commeiiccd 311 uncontested miitrinionial action i n  Ncw Yolk County against dcr‘mdant Jiailrlcilg 
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Wu, who is listed as Chuii Hoiig Li’s husband on the police accident reporl, altliougli ajudgmcnt of  

divorce was graritcd by h e  Stipreiiie C‘ourt, NCM) York Counly on August 1 ,  2002. iinclci- l i i 1 . 1 ~ ~  N o .  

30861 7/02. The court I-ecords Ilia1 MVAIC ohtaiiied from eLaw show tha t  tlic plaiiiti I’I‘ i i i  tlic 

inatrimoiiial proceeding is listed as Lillian C. Li dlda Lillian Li dlda Chun Hong Li. MVAIC‘ ~ilso 

lcariied I?om a search of thc Department ol‘Molor Vehicles rccords that Lilliaii Li and Cliiiii 1 long 

Li liavc the same dale of birth, and tliat I.,ilIian Li had a policy with Allstale covcring the datc ofloss, 

M V A K  is ciititled to present this inforiliation diii-ing the arbilration proceediiig. 

There is sufficient inroiiiiation here lo I-emand this iiiattcr for a new hearing, at wliicli 

time MVAIC shall be entilled to present cvidcncc to show that Ms. Li is not entitled to MVAIC’ 

benefits bccausc shc is otherwise iiistiimi. The decisions oi. the Lowci- Arbiti-ator a n d  WIasIei~ 

Arbitrator are vacated lo tlic cxtcnt that tlicydct~t-iiiiii~d tha t  MVAIC is required to provide benel?ls. 

Those portions of the dccisioiis that detei-mined that GBTCO is not ~-esponsible shall reiii3in i n  l i i l  I 

forcc aiid clrect. The iiiatler is remitted lo the arbilrator for. fiirthcr procccdiiigs consistent with h i s  

decision. This coristitules the decision, order and judgment of the courl. 
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