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Index No. 1 13060/08 

-against- Decision, Ordcr, arid .Jnclymen t 

BATTERY PARK CITY AUTTIORITY, 

This inalter arises out of an accidenl that occui~ed oil Dcccmber 14, 2007, iii lower 

Maiiliattan a1 the Goldiiian Sachs constniction site. Petitioner was dclivcr-ing sevenlccn tons of steel 

sltids, which lie trailsported Trom Soiilh Plainlield, Ncw Jcrscy, on the back of a flatbed trailer. As 

the steel studs wei-e being liuisted from the Irticl\ to the thirty-second tloor, one o r  tlw straps hrol~c  

and the studs reell 011 the bed of  petitioner’s irucli. l’etitioixx was inside the truck at Illc timc, :und 

alleges lhal he was iiijured wlicn he w i s  “violenlly toss[cd J ”  around the inside ol‘tlic cab of the ti-ticli. 

Rccords from Coucei-taMcdicnl C‘cntcr in South f’lainlicld, Ncw Jersey, inclic:llc th3 t  

petit i on er i ii  i 1 i a1 1 y was d i agno s cd w i tli c crv i c ;i 1 , s ho ti Id el-/ i I 1) per ari i 1, a11 d t h c) 1-i I c i c s t i ~ i  i ii . 13 y 

nccciiibcr 28, 2007, thc rccords indicate that hc was slill mahle to drive his c.omp;iny v d ~ I c l c .  A 

December 28 MIX1 of his cervical spinc revealed sinall disc herniations at the (23-4 and c‘4-S levels. 

Initially, hc was trcated conservatively, but his pain increased over tllc following months. Rccords 

fro111 Mon-istowii Mcmorial Ilospital in New Jei-scy iio1c Lhat petitioner conliiliictl lo be o u l  ol‘\vo~-h. 
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t l i r~ t~gl i  May 27, 2008. I I C  did not havc surgery [or the disc lieriiiatioiis Liiitil  May 30, 2008, whcn 

lie underwent a inicrodiskectomy. Petitioncr experienced coinplicatious from this ti rst s~irgci-y due 

to infection and dialxtes and uiidcrwciit a second surgery in Atigust 2008 to remove ai1 abscess. I-le 

tindciwcnt n tliird surgei-y in  September 2008 to fuse his spine; a s  of the datc o r  petitioner’s 

a fhna t ion ,  he was rccciving inpatient care at Kessler Institute in New Jersey. Petitioiicr- claiins t h a t  

as a result of tliu iiijiirics Iic stistaincd, he w a s  disabled Tor several months follu\ving thc ilcciclcllt, 

and that only in the begiiiiiiiig or  August 2005, was petitioner able to investigatc tlic circ~imst~inccs 

oftlic accideiil and consult with an attorney. T’etilioner’s attonley sets Ibrth tliat putitioncr has been 

unable to work siiice the date or  the accident. 

Goldriian Sachs leased the premises where the accident occu~-rcd fro111 l he  Haltcry 

Pnrk City Authority (thc “BPCA”). Pclilioncr’s attorney seis forth that petitioner lias a causc of 

actioii for vicarious liability against tlic BCPA uiiclci- 1,abor I ,;1w tj 241 (0 ) .  However, iinclci- Public 

Autlior-itjcs Law 1;; 1984, a iioticc or‘claiiii piirsuaiit to tlic provisioiis of‘ General Municipal IJ\Y 

(“Gcn. M w .  Law”) 50-e must bc filed as a coiidition prcccdciit to tlic filing of ii tort actiori iigainst 

Iliu BI-)C.’A. A timely notice ofclaim \ w i i l d  1i;ive had  to bc lilcd by March 13, 3008. I)ctitioiicr wvcr  

liled a notice o r  claim. but brouglit this applicatioii Lbr- lcavc to tTle ;I late noticc 01. claim oii 

September 25, 20OS, over six nioiitlis artel- the elid or  the 90-day pcr-id. 

Section 50-e sets forth that llie “notice ofclaim shall . . . bc scrvcd in accordance with 

thc provisions of this section within ninety days a k r  the claim ariscs.” 1Jpon application to the 

court, the lime to serve a noticc of claim inay be cctcncled tip to the tiiiic limited I1)i- tlic 
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coiiinicticciiicnt o r  an action or, in this case, one year and niiicty days. & Gcn. Muii. Law 

$ 3  50-e(5), 50-i(1). In deteimining whelher to grant an cxteiision, 4 50-e(5) direcls thc court to 

in particular, wlietlicr Ilie public corporatioii 01- its attorney or its 
iiisurance carricr acquil-cd actual knowledge of the cssciitial Ijcts 
coiistitutiiig the claiin within the tiine specificd or witliiri a reasoiiable 
limc Ilicrcaftcr. Tlic court shall also consider all olher ~-elcvant facts 
and circumstanccs, including: whether the claimant was an infant, or 
inentally or physically iiicapacitatcd . . . ; wlicthei- claimant hiled to  
SCI-VC a timely notice o r  claini by i-usoii of his justifiahlc rcliancc 
upon settlement represenlalioris . . , ; whetliel- tlie claimant in serving 
a iiotice o r  claim made an exciisablc crror coiiceming thc iclentity o r  
the public coipration against which the claim should bc assertccl; 
and whether h e  delay in sciving the notice or  claim substantially 
prcjudicecl the public coiporation in ii~aiiitaiiii~ig its defknse 011 the 
ni er i t s , 

The Firs1 Llepartliicnt has held that the iiiost importnnt Lictors thc co~i i t  iiiust coiisidcr arc whctlicr: 

tlic cssciitial hcls  of tlic claiiii within 90 clays alier tlie claim arose or ;i reasonable time tlicrealier”; 

and, (3) the municipality would bc “substantially prejutlice[ed]” in its dekiise. Poi-ciiio v .  C’ilv of’ 

New Yorlc, 20 A.D.3d 357, 3 5 8  (1st Dcp’t 2005). ‘I’lie “pwence  or absence o r  any one of tlic 

Ibi-egoiiig factors is not dctc~-mi~iativc . , , , atid the absence 013 reasonable exciisc i s  iiot, staiicliii~ 

alone, fatal to thc application,” Td, (inteiiiitl citations omitted) 

Petitioner first contends that his fiiiIiiI-e to timely filc a notice ofclaim was diic to his 

physical iiicapacitatioii and ii~i;iwaieiiess of the I x v  rcgrdiiig iioticcs of claiins to miinici~~alitics. 
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Also, he claims that at Grst he was unawai-e olthe BCPA’s potcntial liability for his iiijurics, hccausc 

lie was woi-king at a “large-scale constl-tictiori project overseeii by private contractors consirtictiiig 

the frrturc lieadqtiartcl-s of a well-lcnown privatc coiiipaiiy [Goldniaii Sachs],” Pctitioncr nsscrts t l i a t  

tlic C L I I ~ I ~ I I C  iiiuiiicipl :iutlioi-i(y \YX less :iplwciiI i n  l l i i s  cnse tliiiii in ,  rei- csaiiiplc, ;in accitlciit i i i  

a subway kiiiiinal or a construction accident at City I-lall, which would “naturally point to Iiabi lity 

against the city.” 

hi opposilion, respondciit argues that petitioner’s exciisc is not rcasona1,lc. ‘l’hc 

BC’PA argues that ignorancc 01 tlie statute requiring iioticc of claiin witliin nincty (90) clays or ‘ t he  

incident lcadirig to the claim is not m i  cxcuse. Wi t l i  respect to physical iucapacity, tlie RC‘I’A iri-sties 

that tlic documents anncxcd to the petition indic:itc that pctitioner was cleai-ed to so b x k  to worlc 

011 December 30, 2007 and his admission for surgery w a s  not tintil May 200s. Petitionei. rcpl ies h:iL 

reslmndc,iil has misconstriicd h i s  rcasoiinblc C N C I I S C .  He clari Fies tha l  lie docs iiol plcad igl1ol.anc.c. 

to Ihe 30-day statutc nor to the potential liability ol‘tlie BC‘PA. ltathel-, lie a i -yes  I l ia (  liis I d i  01. 

awiirciicss o l  the extent of his iiijurics aiid his subsecltient physical incapacity led to h c  clcl:~y ill 

liliiig a iiolice of claim. Petitioner notes tha t  by ihc tinic hc rcalizcd tlic cxtciit ruid scrjomiicss of 

his iiijui-ies, he was pliysically incapacitated. l’liat incapacitalion prevventetl him from promptly 

scekiiig lo servc n lntc notice of claiiii after he rcalized tlic cxtcnt of liis iiijurics. 

“Whilc tlic reasonableness of  the exciise proffered by the petitioiier in this case iiiay 

be open to clucstion,” (Alvarenpa - v. Finlay, 225 ii .D.2d 617 2d Dep’t 1996]), as statccl bcl’c)i-c, “tlic 

absciicc ol’a reasonable cxciisc is not, standing done, firtal  o the application.” Poi~c~ii-c~, S L I ~ I L I ~  20  
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A.D.3d a1 358. Theincident during which petitionerwas injured waskriowiito theBCPA. Not only 

was the incident obscived by workcrs at the coiistructioii site and passersby, as wcll as covcred in  

local ne\vspapers, but an architcct, Robert Woo, who was working i n  ;I trailer at tlic coiistruction sitc 

was scvei-ely iiijiircd by the falling load olsteel. MI-. Woo Liled ;i timely notice ol‘claiiii ay ins l  lhc 

BC’PA on Febriiaiy4, 2008, for tlic iii-juries he sustnincd on X:>eceiiihcr 14, 2007. MI-. Woo’s ii.jiii.ics 

;irosc Lrom the saiiic accident whicli allegedly causcd petitioner’s iiijurics. Thus, tlie BC.’l’A 

“acquircd acliial rioticc or ihe esseiitial Fxts o r  the claim within 90 clays” artel- pdilioncr’s cl;iiiu 

arose. Porcaro, supra, 20 A.D.3d at 358; see also, Hercdiav. CitvofNew Yorlc, 141 A.D.2d 471 ( I  sl 

Dcp’t 1988) (h id  court providently granted leave to file late iiotice ol‘claiiii 011 behalf of shooling 

victim because tinicly notice of claim 011 bchalf of another shootiiig victim in  the same iiicitlciit 

scrvcd purpose of 5 5O-e[5]); Alvaren,ya, siijxi, 225 A.D.2d at 6 17 (trial court providciitly granlctl 

lcave to file latc notice of claim wlicii another victim o f  tlie same automobile accidciit tinicly lilcd 

notice of claim). R.espondeiit’s argumcnt that hel-c is 110 way that the BCPA would havc 

indcpcndent kiiowlcdge as lo claimant being CIII the site becausc hc was niaking ;I delivei-y aiid W;IS 

i i o t  I-egularly on site is iinav:iiliiig iFpclitioiiei-’s claim @tist tlic HCPA is preclicaled oil vicririoiis 

1 iabi 1 i 1 y . 

Equal 1 y uii avzli 1 iii g are rcsp oiid en 1’s coni 17 1 ai tits o i‘ subs t anti nl pi-cj ti cl i cc . ‘1‘11 c B CP A 

had the opportunity to promptly investigate tlic scciic of thc accident, if not 011 the w r y  first day thc 

accidciit occurred- -which SCCIIIS lilccly giveii the scope of thc accidcnt-thcil at lcast iii Fcl>i.llni-y 

2005, when Mr. Woo filcd his nolicc o1‘cl;iim. ‘Iliere are medical rc~ords available c l o c ~ i n ~ c i ~ l i ~ i ~  

peti tioncr’s injury and the progress of that iiij iiry. ‘I’he “only lcgitimatc p u i p s e  served by scction 
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51)-c is the opportunity for prompt invcstigatinn and preservation or  evidence O T  the fx t s  and  

uii-c-iinishiiccs o f  claiiils ;~ssci-~ccl ;igainst piililic cc~rl,or.alions. . . . That pur-l~osc \vas ;~~lcc l t~a[c ly  

served by the infonilation contained" in Mr. Woo's notice of claiiii. Hercdia, supra, 141 A.D.2cl :It 

4 74 (intern a1 c it at i o n s o ni i t t ed ) . 

Accordingly, i t  is hereby 

ORDERED that petitioner is to servc and lilc a nolicc ofclaini within thirty (30 )  days 

of  this judgment. 

This constitutes the decision, order and judgiiient of the court. 

Dated: October 31, 2008 *-- JOAN 13. 0111S, 3.S.c'. 
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