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SCANNED ON I111312008 

SUPREME COURT OF THE STATE OF YORK - NEW YORK COUNTY 

PART 75 

MOTION DATE w 
MOTION SEQ. NO. 

MOTION CAL. NO. 
~~ ~~ ~ ~~ 

The following papor+, numbered 1 to were rend on this rnotlon to/for 

Notice of Motion/ Order to Show Cauae - Affldavlta - Exhiblts ... 
Answerlng Affidavits - Exhlbits 

Replying Affldavita 

Cross-Motion: es 0 No 
Upon the foregoing papers, it is ordered that this motion 

Based on the foregoing, it is hereby 

ORDERED that defendants’ cross motion for summary 

)rnplaiiit regarding Labor Law §240(1), is denied; and it is further 

ORDERED that plaintiffs’ motion for summary j udgnieiit, fiiiding defendants liable under 

/ 
abor Law §240( l), is granted; and it is further 

ORDERED that defendants’ cross motion for summary j udgment, dismissing plaintiffs 

mplaint regarding Labor Law §241(6), is denied; and it is further 

ORDERED that plaintiffs motion for summary judgment, finding defendants liable under 

,abor Law $241 (6), is granted; and it is further 

ORDERED that defendants serve a copy of this order with notice of entry upon all parties 

rithin 20 days of entry. 

That constitutes the decision and order of the Court. 

Dated: /,h& d 
Check one: fl FINAL DISPOSITION NO N -FI NAL DISPOSITION 
Check if appropriate: 0 DO NOT POST 0 REFERENCE 
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-against- DEC‘ISION,’ORDER 

Plaintiffs Williaiii McLaughlin (“plaiiitif~’) and Catheriiic Mc1,aughlin ( co’ld%vely 

“plaintXW’) seck recovery against defendants Plaza Construction Corp, and h4arine Estates, LLC 

(collectivcly “derendants”) for iiijuries William McLaughlin sustained while working at 55 West 

25”’ Street, New York, N.Y, (“subject premises”). 

Plaintiffs iiiove, pursuanl to CPLR 32 12, for sumniary jiidginerit against defendants on 

the grounds that defcndaiits’ arguments in defense have 110 merit and that, since Labor Law 

$$240(1) a i d  241(6) applied, there were no triable issues of fact on the subjcct of liability. 

I n  response, defendants cross move, pursuant to CPLR 32 12, for suiiiiiiary judgment tu 

dismiss plaiiililTs’ claims under Labor Law 8s 240( 1) and 241(6) on the grounds that neither 

code scctioii applies to plaintiff’s alleged accident. 

FLIL‘/L~ICII Bac. kgro i,ind’ 

Plaintiff was an elevator illstallation mechanic working for Thyssenkrupp Elevator 

Company (thc “elevator company”), a subcontractor to Marine Males .  Defendant Marine 

’ TIiese facts are taken from plaintiffs’ affirnialion i n  support of their motion for summat-y jucigment. 
. _- . . - 
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Estates was the owner o f  the construction project. Del‘endant Plaza C‘onslruction Corp. was 

Marine Estatc’s construction iiianager. The elevator company’s employees had “installed a 

temporary electrical mechanical hoist machine, which consisted of an electric motor and a drum 

with a lifting cable. The meclianical hoist was bolted into tlic secorid tloor of the tower under 

construction” (plainliffs’ complaint, paragraph 9). Plaintil’fs describe tlic hoisting mechanism in 

relevant dctail: 

I n  order to lift the elevator cars and equipment to barious heights ~ i t l i i n  the elcvator 
shafts, a cablc was run from the hoisting drum on the iiiechaiiical hoist into an elevator 
shaft. The hoisting cable was then directed by pullcys, which were bolted into the shaft 
wall up to the top of the shaft. The lifting cable was first directcd through a lower block 
and pulley on the second floor and then up the shaft to tlie top of the shaft. At the top of 
the shaft, the lifting cable was directed by additional pulleys tu and down [ s ic ]  an 
adjoining shaft, where it  was attached to the top of the elevator car which was to be lifted 
(id. at paragraph 9 (citations omitled)). 

Several blocks aiid pulleys were located inside the elevator shaft: 

The first block and pulley was located inside the second floor elevator shaft, two to threc 
feet above tlic level oftlic hoisting machine. The pulley was secured to the shaft wall by a 
“block,” a piece of metal rail, which had two holes drilled into it. The block or iiictal rail. 
in turn, was bolted into the cement shaft wall using a type of concrete listener known as a 
“Hilti” bolt. , . . The pulley is then attached to tlic rail (the block) by LI shncklc and the 
hoisting cable is then run tlirough the pulley (id at paragraph 1 I (citations omitted)). 

‘I’he elevator company’s employees had installed the pulleys and blocks, securing each with at 

least two I Iilti bolls, plaintiffs allege. However, plaintiff “did not install any of the pulleys or 

blocks or supervise their installation” (id. at paragraph 13). 

On Septeni ber 13, 2006, the elevator company’s mechanics were hoisting ai elevator cab 

to the tup of one of llie elevator shafts at the subject premises. The cab was carrying several 

spools ol‘ wirc cable. In the process, “the lifting cable had bccome tangled on tlie lilting drum ol‘ 

tlie mcclinnical lifting machinc” (id. at paragrapb 13). Plaintiff was smiiiioiied to help ;i co- 
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worker untangle thc cable. The “governor brake” of the elevator wiis engaged tu prevent the 

clevator froiii descciidiiig. “At this point, the elevator car w a s  at tlic 6‘h or 7Ih floor and plaintiff 

aiid [co-worker] were on the 2’ld floor. With the elevator braked, [the co-worker] then put the 

hoisting d r ~ i ~ i i  in  reverse, unwinding lengths of cable so that the cable could be rcwouiid in  a 

uiiilo‘orm fashion on the drum” (id.). When plaintiff and the co-worker had disciitnngled tlie cable, 

the co-worker restarled the hoist. Plaintiff was next to the hoisting machine (id at paragraph 16). 

The accident occurred as follows: 

After restarting the hoist, tlie loweriiiost block and pulley, thc one attached 011 the sanie 
floor as the hoisting machine, suddenly torc free from its attachinents to the ceiiieni sliaft 
wall as the two Hilti bolts securing it failed. l‘he hoisting cable violently sprang upwards 
uiider tlic weight of the elevator car arid the pulley aiid block mecliaiiism came flying off 
tlic wall and tracked along the cable toward the mechanical hoisl and into plaintiff. The 
rail and pulley struck plaintiff and catapulted plaintiff 6 feel over the hoisting niacliine to 
the floor on ~ h c  other side of the hoist (id at paragraph 1 S ;  .IW rrlJo plaintiff’s affidavit. 
paragraph 14). 

Plaintiff suffered several injuries as a result of the impact. 

Plaintiffs contend that the facts inake aprinia,lircir case for partial suiniiiary judgmenr 

against defendants, pursuant to Labor Law $240. PlaintiiYs iiiaiiitaiii that plaintiff “was iiijurcd 

during a hoisting operation as a consequence ot‘the failure of a safety device. the block and 

pulley, used in the hoist. His injury was gravity related and secondary tu an elevation differential 

between his location on the 2nd floor and the load being hoisted (the elevator cab), which was on 

the 6“’ or 7“’ tloor” (plaintiffs’ coinplaint at paragraph 22). 

Plaintiffs contend that Labor Law 5240( 1 )  “imposes absolute liability upon an owiicr or  

getieral contractor lor  failing to provide or erect safety devices neccssary to give proper 

1 
- 3 -  
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protection to a worker who sustains injuries proximately causecl by the failure of a safety device” 

(plaintilfs meinoraitdum of law, p. 3). Citing case law, plaintiffs contend that Labor Law 

9240( 1 )  was designed “to ellcompass protection for workers against injury lrom construction 

risks posed by elevation differentials at work sites”(id. at 3-4). Plaintiffs argue that the accident 

“happcned during, and as a consequence of, a Section 740( 1 )  ‘hoisting’ operation” (id. at 5 ) .  

“Not only was a partially assembled elevator car being hoisted, but the car was packed with wire 

spools being lifted to an elevated level,” plaintiffs contend (id). Further, there was a difference in 

elevation belweeii the elevator car and plaintiff, and “[tllie weight of the load. that is gravity, 

elkcted the attachment poihts of the block and pulley (the safety device) and caused the safety 

device (thc block and pulley) to dramatically and spectacularly fail”( icl ). It also was foreseeable 

for a poorly attached block a i d  pulley to fail during a hoisting operation. .‘The language ol‘ 

Section 240( 1 ), whcii i t  speaks to furnishing “hoists,” “pulleys” and “braces” which prvvidc 

‘proper protection,’ clearly envisions iinposiiig absolute liability wlieii those devices h i l , ”  

plaiiitilTs contend (id). 

Plaintiffs also contend that the facts make a primufircic case for. partial summary 

judgment against defcndants, pursuant to Labor Law $24 1(6 j. Plaintiffs contend that Labor Law 

241 (6) “imposes a non-delegable duty upon an owner or [geiicral contractor] to elislire that 

construction at the work place is conducted so as to provide for the reasonable and adequate 

protection of workers” (id. at 6). Plaintiffs argue that defendants violated a specif:c Industrial 

Code Regulation, ix., 12 NYCRR $23-6(c), which states in pertinent part that all “suspended 

pulley blocks, sheaves, well wheels or similar devices shall be moused or securely fastened or 
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sal‘ety hooks shall be used.” Because the pulley and block device was not secure in this case, 

defendants violated the regulation. 

Plaintirfs argue that “the cable and the block attached to the elcvator shaft wall ripped 

out of the wall, causing the accident” (plaintiffs’ motion, paragraph 1 8). They base their 

conclusion on the observations of workers at the time of the accident arid ai1 investigation by the 

elevator company. l’he day after the accident, a safety consultant under contract with clefendant 

Plaza Coiistructioti visited the subject premises. “While [the safety consultant] never arrived at 

any ‘linal’ conclusions as to why the pulley aiid block separated from the wall, i t  was his 

prelimiiiary opiiiioii that there weren’t enough [Hilti] bolts in the anchorage point . . . . 

[Defenclants] hiled to provide ‘proper protection‘ to plaintiff in violatioil of a coiicrete regulation 

of thc Industrial Cock whicli requires blocks aiid pulleys to be properly secured wlicii used in a 

hoisting opcration” (id. at paragraphs 3 1-22). 

Plaintiffs further argue that comparative negligence is not a consideration in this case, 

because plaintiff did not install the block aiid pulley device, nor was plaintiff operating tlic 

hoisting mechanism at the tiiiie of the accidcnt. “Therefore, partial summary judgmcnt on the 

issue of liability pursuant to Section 24 l(6) is warranted.“ plaintiffs conclude (plaintiff-s 

111t:1110ra11d11m of law, p. 9). 

Uefi‘nhnfs ‘ C‘ I~OSS Molion 

I n  support of‘ their cross motion for summary judgment. defendants lirst contend that 

Labor Law S240( 1)  does not apply because plaintif17s accident was not 311 “elevation-rclated” 

accidenl. Defendants argue that the hoisting device was not elevated abovc plaintifL L,abor Law 

$240 “applies only where a worker is exposed to the risk offalliiig from a11 elcvated work site or 
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being hit by a falling object,” defendants argue (defendants‘ cross iiiotion, paragraph 30). 

Defendants maintain that “the shackle, pulley, and rail device that came into contact with the 

plaintiff’s elbow aiid abdomen, was located on the saine level as the plaintif’f. . . , Specifically, 

both the apparatus aiid the plaintiff were located on the second floor at the time ofthe accident.” 

(id. at paragraph 29). Further, citing Ross v Ciirtis-Pulnwr Htldr-o-Elec. C‘o. (8  1 NY2d 494, 50 1, 

60 1 N.Y.S.2d 49 [ 1993]), defendants point out that “the Court of Appeals has specifically 

precludccl application of Labor Law $240( 1) to lion-gra~~ity-related accidents” (id. at paragraph 

32). 

Ilefendants argue that the First Department case of Biccklcy I) C‘uluriihi~r Gr.~/nznicrr- cind 

Prcputrrrlo/yl (44 AD3d 263, 841 NYS2d 249 [2007]) is dispositive. Defendants coilleiid that the 

B u c k l q  court used the standard of foreseeability set in h‘clrhcci I )  ibhriha.sse[ Buy .-l.s.sr~cirtrcs (96 

N.Y.2d 259, 727 N.Y.S.2d 37 [2001]), and the case at bar does not meet that standard (id. at 

paragraph 45). The Biickley court coiicluded that Labor Law $240( 1 ) was not implicated w e n  

though the plaintiff in Bticklcy was struck by an object at a different height (id at paragraph 46). 

In the case at bar, plaintiffwas on the same level as the object that slruck him. defendants argue 

(id at paragraphs 46-63, citing deposition testimony). 

Del‘endants go on to distiiiguish the cases plaintiffs cite (id at paragraphs 64-76) . Those 

cases involved elevation-related incidents. Since the case at bar does not involve ai1 elevatioii- 

relatcd risk, plaintifl’s “cannot state a Labor Law s240 claim.” and their claim slux1ld be 

dismissed, defeiidants conclude. 

Second, defciidants argue that plaintiffs’ claim under Labor 1,aw $24 1 (6) also should be 

dismissed, because p1aintXl‘s hiled to cite any relevant Industrial Code rules. Plaintilfs allege tkai 
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delindants violated 12 NYCRR $23-6.2(c). Howcver, defcndants poii-21 out that liidustrial Code 

Rcgulatioii $23-6.2, on which plaintiffs rely. collies under the heading u r  “Rigging, Rope and 

Chains for Material Hoists.” Here, plaintill‘s “accident did n o l  iiikolvc a material hoist’’ (rd at 

paragraph 79). “In fact, the parties confirm that the eventual piipost: of the elevators under 

construction was to lransport ‘passengers‘ and not ‘materials,’ ” dekndauts argue (id ). Citing the 

aftldavit testiiiioiiy of expert George Murray (“Murray”), an elevator inspec tor, defendants argue 

that the lift involved in plaiiitifi-s accident did not iiieet aiiy industry stmdard for a material hoist 

(id. at paragraph 88) .  Citing tlie affidavit testimony of eiigiiieer Richard Hollhian (”Hufriiian”), 

defeendanrs f~rrther contend that the Hilti bolt that broke, allegedly causing the accident, does not 

qualify as one ofthe Fasteners described in  12 NYCRR $ 2 3 - 6 4 c )  (id at paragraph 93). 

Defciidaiits go on to distinguish two cases that plaintiffs cite, on the grounds that those 

cases iiivolved hooks o r  pulleys specifically mentioned in Industrial Codc I2  NYCRR $23- 

6.2(c), in contrast to the case at bar. Dcfendants argue that because the elevators involved in the 

plaiiitifi’s accident were passenger elevators, not iiiaterial hoists. niid hecause a “Hilti bolt” is not 

aiiioiig the items listed in tlie Industrial Code section that plaintiffs cite, the Industrial Code rulc 

is iiiapplicable (id. at paragraphs 96-97), Therefore, us plaintiffs cannot state a claiiii uiidcr Labor 

Law $24 1 (6), tlie court should dismiss their claim. 

Pliiin/iff.i ’ Opposi/inn 

I n  opposition. plaintiffs contend that defciidaiits should bc precluded from ofrering thc 

cxpert opinion evidence of M~irray aiid Hoffman on thrce grounds. First. thc expert evidencc 

dcfeiidaiits offcr is not tiiiiely in that defendants hiled to identify these cxperts in pretrial 

disclosure prior to tlic illiiig of the note ol‘issue. Second, defciidaiits gave plaintiffs “oiil>~ a single 

-7- 

[* 8 ]



day’s advance notice” ol‘ “destructive discovery and inspection and testing which formed the 

foundation of the experts’ testimony,” in violation of CPLR 3 130(2). Third, defendants conducted 

an inspection over tlie strong objection oi‘plaintiffs’ counsel, without court approval and six 

wceks a h  tlic motioii for suiiiiiiaiy judgiiient was made. Plaintill‘s’ coiiiiscl \$as d e p r i \ d  of the 

opportunity to have plaintiffs’ own experts prcsent. Therel’ore. tlie experts’ testimony should be 

stricken. 

Next, plaintiffs coiiteiid that plaintiff’s accident meets all of the requiremenrs for the 

application o f  Labor Law 5240( 1).  First, plaintiff’s accident was elevation-related. Plaintiffs claim 

that Labor Law $240(1) covers “workers working at a height or workers struck by objects during r-l 

prolectcd operation’’ (plaintiffs’ opposition, paragraph 1 1 ). Plaintiffs a1s;o maintain that this is ii 

Filling object case, given that the object fell “by tracking down and along the hoist wire. was the 

failed block and pulley, both Section 240 enumerated devices” (id. ). Plaiiitiffs further argue that 

plaintifPs nccideiit was caused by an elevation-related risk, “the kind that tlie safety devices listed 

in Section 240( 1)  protect against.” At the time thc accident occurred, the material being lioistcd 

was “approximately fbur stories above the plaintifl‘whcn the block and pulley on the hoist failed,” 

plaintiffs contend. Dcfendants wrongly focus on the dif‘fereiicc in height betwt.cn the work site 

and thc point in thc wall where the block and pulley were secured. Plaintiffs maintain that “[tlhe 

event was caused by the force and effect of gravity. the elevator car. By necessity. the block and 

pulley came from above plaintiff down the hoist wirz and into plaintiff as the weight of the 

elcvator caused the hoist wire to spring taul” (id at paragraph 16), A hoisting opcration uas in 

progress; a safety device used in the hoisting operation failed; and it “failed as a result of an 
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elevation related difl‘erential between the work site and the load being l i k d  (the gravitji 

co 111 po iien t ) , ” p 1 ai 11 ti ITS c o 11 tend (id. ) . 

Plaintiffs further argue that even where courts have found only a modest differencc of 

height betwceii a worker a id  a load being hoisted, they have upheld liability under Labor Law 

$240(1) (id at paragraph 18). A plaintil‘f‘docs not have to be struck by the “objcct that is actually 

being ‘hoisted’ ” (id. at paragraph 19). In addition, the First Department has found $240( 1 ) 

liability even where no differcrice in height between thc worker and a load being hoisted was 

established ( id at paragraph 20). 

Finally, plaiiiiiL‘I contend that defendants’ arguinenl that Labor L.aw $24 1 (6) does iiot 

apply lacks merit. The blocks and pulleys used for the teiiiporary material hoist involved in the 

accidciit were not “securely fastened,” as required by Industrial Code 12 NYCRK 23-6.2. Thc 

hoist involved in the case at bar was not a passenger elevator, but a tcmprary hoisting machine 

designed “to lift thc elevator fraiiic and elevator materials aiid equipmciit iised in cnijunction with 

constructing the elcvators,” plaintiffs argue. (The passenger elevator was to be built later on [lie 

elevator frame.) While the Industrial Codc does not define a “material hoist,” Industrial Code 12 

NYCKR $23- 1.4(33) deiiiies a “material platfoim hoist.’ as a “power or inanuallY-operated 

suspetided platform operating in guide rails attached to a tower or similar structure used for 

raising or lowering material exclusively a id  operated and controlled li-om a point outside the 

coiiveyaiice” (id at paragraph 27). Plaintiffs also referencc Industrial Code 1 7 NYCRR $23-6.3 

regarding the design o f a  material platform hoist. The hoist involved in the case at bar was 

“exclusively” for lifting illaterials and equipment, the car itself, and spools of wire and nietal 

shackles, because the temporary hoist was to be dismantled upon coinpletion ol‘ h e  installation of 
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the passenger elevator. I[ defendants’ “argument were accepted. owners and contractors could 

dodge the safety requirements of Section 23-6.3 by the simple expedient of using passenger 

elevator shafts to raise and lower materials . . . , Such a result would clearly be inconsistent with 

the safety goals of’the statute and regulations,” plaintiffs argue (id. at paragraph 29). 

Plaintiffs go 011 to contest defendants’ contention that the First L)epartiiient case of 

Bzrcklcy is dispositive in showing that the case at bar does not iiivolvc an elevation-related risk. 

PlaintXfs argue that the “counterweights [in Birckley] were not being lilted as part of any lioistiiig 

operation, but were moving as part of the normal operation of the elevator. Not surprisingly, thc 

Court found 110 Section 340( 1) case existed because a hoisting operation was not in [progress]” 

(id. at paragraph 3 1). Plaintiffs also distiiiguislied h.:Cirdu~~c.i. from tlie case at bar, as Nmdarcci 

involved ;L falling pane of glass; it did not involve material being hoisled, plaintiffs arguc (id). 

D<filndirnf.s ’ Reply 

I n  reply, defkndants contend plaintiffs have presented iici evidence that the accident is 

elcvation-related. The plaintiffs coiiteiid in  their opposition that the block m d  pulley that broke 

from the wall fell “by tracking down and along the hoisL w-ire.” I-Jone\w, plaintiffs: uffcr 110 

testimony in support of this contention, defendants argue. Further, while Ro I! ~‘wtis-I’irlnzcl. 

Hydro-Elcc. Co., iiieritioiied in plaintiffs reply, involved an elevation-related risk, the inj iiry to 

the plaintiUin Ross “was caused by a noli-height related factor - his awkward crouching on tlie 

platform. The Court oL‘Appcals held that there was no $240 liability . . . and awarded summary 

judgment to the defcndant,” dcfciidaiits argue (paragraph 4). In addition, plaintiffs failed to cite 

the failure of any saikty dcvice listed in Labor Law s240( 1 ). Plainlifis do not allege that plaintiff 

fcll from a height or an object fell on plaintiff, defendants argue; the object that struck plaintiff’ 
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was 011 tlic saiiie lcvel as plaintif[. Plaintiffs’ “contention that there b a s  a height dirlkreiitial 

between 1he plainti1T and thc elevator platform, located on the sihtli or  szvciitli floor in  another 

shaft-way is an illusory issue.” 

Dcfendants go on to distinguish the case law plaintiffs cite in suppor~ of thcir case and 

reassert thcir coiitciitioii that h c k k y  is analogous to the case at bar. “ I n  that case, as here, it was 

not foresecable that the object that struck plaintiff (the counter weight in B u c k l q ~  and the shackle. 

pulley, and rail device in this case) posed an elevation-related hazard inhereiit in the activity.” 

Citing Nwdiicci (96 N.Y.2d at 2681, defendants argue that a hoisting o r  securing device listed i n  

Labor Law $240( 1 )  was not “necessary” or “wen expected” in plaiiitii’f’s case at bar ( r t l .  at 

paragraph 7). Defendants also contend that while plaintiffs in their motion discuss tlie inadequacy 

of tlic block and pulley, “it is unclear . . . how a block and pullcy would have preL ented tlie 

accidciit since one was already in use.” 

Furthermore, plaintiffs [ailed to cite any relevant Industrial Code rules, in that Industrial 

Code 12 NYCRR 23-1.4 deals with inaterial hoists. Plaintiffs have not slinwn that a material hoist 

was involved in the nccident. Dcfendants also contend that the court should reject plaintiffs’ 

arguments based 011 Industrial Codc 12 NYCRR $$73-1.4(33) and 23-63. Plaintiil‘s raised this 

point for  tlie first tiiiie in their opposition to defendants cross iiiotioii: tlierel‘ore, dcfeiidants argue, 

the court should disregard it .  

Fiiially, defendants coilleiid that they properly disclosed their ex p u t  witnttsscs. c‘itiiig 

CPLli $3 10 1 (d) and case law, defcndants argue that the courts l iaw set IICO deadlinc for tlie 

disclosure of expert witnesses. Further, defcndants argue h i t  absent LI showing of iiitenlional or 

prc-judicial dclay, the First Departinelit has lield that expei-t testimonq shcluld iiol be precluded. 

- I  I -  
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A na1y.si.s 

The failure oi a party to comply with CPLR 5 3 101 (d) is not automatic grounds to strike 

espcrt opinion testimony. CPLR 8 3 101 (d) provides in relevant part: 

Upon request, each party shall identify each person whoiii the party expects to call 
as an cxpert witness at trial and shall disclose in reasonablc detail the subjeci 
iiiatter on which each expert is expected to tcstiry, the substance of the facts and 
opinions on which each expert is expectcd to testify, tlic qiialificatioiis ol’each 
expcrt witness and a summary of the grounds for each expert’s opinion. However, 
where a party for good causc shown retains an expert an insufficient period of time 
before the coiiiiiieiicenieiit of liii1 to give appropriatu notice thercof, the party s h l f  
no/ thercupoii be precluded from introducing the expert’s testimony at the trial 
solcly OH grvitids qf ‘nonctmiplicnica wilh t1ii.s p ~ ~ ~ i g ~ ~ ~ p l i .  In that instance, upon 
motion of any party, made before or at trial, or on its own initiative, the court niay 
make whatever order may be j u s t  (emph~rsis d d e d ) .  

In weighing the adiiiissibility of expert testimony, tlie court iiiay consider wliethcr tlie late 

disclosure was intentional, whether the opposing party was informed of’ the expert early eiiough 

before B trial, and wliethcr the late disclosure pre-judices the opposing party (S/. IIi1crir.c. 17 CQ7/iile, 

305 AD2d 209, 210, 759 NYS2d 74, 75 [Ist Dept 20031). ln the case at bar, plaintiffs‘ ob.jectioii 

to the testimony of experts Murray and Hoffman on the grounds that the disclos~ue of t h e  

experts conies toto late in tlic process, in violation of CPLR 5 3 lOl(d). is impersuasive. Plaintiffs 

cite several cases from the Second Department in supporl of their argument. 111 accordance with 

First Department casu law, liowevcr, plaintiffs fail to show that dekiidants’ late disclosure was 

intentional, or how plhiiitiffs were prcjudiced by defendants’ actions. That plaintiffs were 

deprivcd o r  the opportunity to have their owii expert present ;it the inspection. in aiid of itsclf. 

does not establish prcjudice. Further, the disclosure of defendants” expert testiiiiony collies early 
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in this action to support defendants’ timely filed cross motion. T1ieref‘oi-c. plaintiffs’ reqilest that 

the testimony of Mui-ray and Hoffman be rejected, pursuant to CPLK 3 113 1 (d), is dciiied ai this 

j uncturc. 

B. Noiice.tiw Discuvcr-y crnd Itispw/ion 

CPLK 53 120 provides that a party to an action must give the opposing party notice of any 

discovery or  inspection related Lo a case. CPLR $3 120(7) rcquires that the notice “shall specifj, the 

time, which shall be iiot less than twenty days after service of the notice or subpoena. and the 

place aiid ilialiner of making the inspection . . . and . . . shall set rorth the itcnis to be inspected . , . 

by individual item or by category, and slid1 describe each item and category with reasonable 

particularity.” CPLR $3 103(c) allows a court to remedy abuses of disclosure. “If any disclosure 

under this article has been improperly or irregularly obtained so that a substantial right of 3 party 

is prejudiced, the court, on motion, iiiay iiiake ;ill appropriate order. including an order that the 

inforination be supprcssed.” However. the adversely affected party must show that il his been 

harmed or  prejudiced by the niiscoiiduct (see Lipin v B e m k r ,  84 N.Y.2d 562,  572 [1994]). Herc, 

plaintil‘l‘s argue that defeenclants gave them only one day’s notice that defendants’ experts would 

inspect the subject premises. ‘lhey also contend that the dcfendants’ inspection of the subject 

premiscs was “destructive.” While plaintiffs argue that they were iiicoiiveiiieliced by the 

defendants’ failure to give adequate notice, they have iiot shown how they liave been harmed or 

prejudiced by dcfendants’ conduct. Therefore, plaintiffs request that the court disregard the 

evidence gathered froin defendants’ iiispcctioii is denied at this juncture. 
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- . . .- . - -. 

D. ~ ~ 1 ~ i i l l l ’ l ~ ~ ~ l ’ J J  Jl ld~l~lenl  

It is well settled that where a dcfeiidaiit is the propomit ol‘a niolion for surrimary 

judgmenl, the defendant must establish that the “cause o l  action . . . has no merit’’ (CPLR $ 32 12 

[b]), sullicicnt to warrant the court as a matter (>[law to dircct judgmcnt in his or  her favor (Bush 

85 1, 853 [ 19851; Wigh l  v Ncifioml Arizuscr7wnts, 1171‘. , 2003 N.Y. Slip Op. 5 1300(17) [Sup (3 New 

York County, Ocl. 21 , 20031). This standard requires that the proponent of a motion for summary 

j udgilneiit make a prima h i e  showing of entitlement to j Lidgment as a matter of‘ law, by advancing 

sul-5cient “evidentiary proof in admissible fomi” to deliionstrate the absence of any material 

issues of‘fact ( I / t / ine~~.~r~IvAj~i . l ,  Yurk Univ. Mcd, C‘/I..~ 64 NY2d 851, 853 [l985], siilrrra; 

Zirckcrnim v C-’i(y q f ’ N w  I’ork, 49 NY2d 557, 562 [ 19801; S i l i 7 e r . i n 1 1 ~  1) f t~.lhirido.,  307 AD2d 

230,762 NYS2d 386 [ ls t  Dept 20031; Thvirius v Holzhct.,g, 300 A D X  10. 11,751 NYS2d 433, 

434 Llst Dcpt 2002J). Thus, the motion iiiiist hc suppoi-ted “by affidavit [frnim a persoii having 

lciiowledge of the facts], by a copy of the pleadings and by other available proof, such as 

depositions” (CPLR $ 3212 [b]). A party can prove a prima facie erititlcmenl to summary 

judgmcnt through the aftiriiiation of its attorney based upon ciocumenltlry evidence ( Z ~ I L * ~ C I ’ I ~ ~ L I H  v 

C i t j I  o f ‘ N w  York, 49 NY2d 557, 562 [ 19801, s i ip i - l r ;  Prii&ti[iLiI S ~ ~ w r i f i e s  Im.. I! R o w l l o ,  263 

AD2d 172 [Ist Dept 19991). 

Altcrnatively, to defeat a iiiotioii for suiiiiiiary j udgnient, the opposing party must show 

facts sul‘licicnt 10 require ;I trial of any issue of fact (CPLR $3212 [b]). ‘l’hus. where the 

proponent of the motion makes a pr.inm$icic showing of eiilitlemcnt to summary judgment. h e  

biirdw shifts to the party opposing the motion to demonstrate by admissiblc evidence the 
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existence or a factual issue requiring a trial of the action, o r  to tender 311 acceptable escusc for his 

or her failure to do so (I/crtnctlc v Kenwor-th Tmck  C‘o., 68 NY2d 714. 71 7 [ 19861; Ziickcrnzlrr7, 49 

NY2d at 560, 562; F i m w t  1) Jewish Guild.fur llze Blind, 309 AD2d 546, 765 NYS2d 326 [lst 

Dept 20031). Like [he proponent of the motion, the party opposing the motion must set l’orth 

evidentiary proof in admissible form in suppoi-t of his or her claim that material triable issues of 

fact exist (Ztickcrwzirn, 49 NY2d at 562). Defendant “must assemble and lay barc [its] affirmative 

proof to demonstrate that geiiuiiie issues offacl exist” and %c issue must bc sliowii to be real. not 

feigned sincc a sham or frivolous issue will not preclude summary relicf’ (Koi-t!/>ld 1: hJRY 

I’ccl?nolo~ies, Inc., 93 AD2d 772 [ ls t  Dept 19831, qffd, 62 NY2d 686 [ 19X4]). Mere conclusions, 

expressions of hope or  unsubstantiated allegations or assertions are insufticient ( .~~ l lwr -c l  ui7d h‘\l>!fi 

v ,S/ci~iwrd A!. Mirllcr Con,s/r. Co, 46 NY2d 276, 281-82, 413 NYS2d 309 [1978]; Fricd v B o ~ . i w  

c t  G‘Lrrdricr, 46 NY2d 765, 767, 4 13 NYS2d 650 11 9781; . J ’ / ~ i / : m i r i  1 7  Attwr-iLwi Totlilisuiw c‘o., 45 

N Y M  9 10, 9 12. 4 1 1 NYS2d 230 11 9781; hldbd C ‘ o ~ s ~ r .  Coryi. 1‘ Coiiiily Fed. SUJ. Cy. Loirn A.s.cit., 

32 NY2d 285, 290, 344 NYS2d 925 [ 19731; PlaiitLrnzzn.cr I’ I’etiskLi Triick Leasirig, I m - . ,  246 

AD2d 347, 668 NYS2d 157 [ ls t  Dept 19981). 

I .  Lrrbor. LCIW ,$‘240(1) 

1’0 establish a cause of action under Labor Law $240 ( 1  ) -  a plaintiff must show that the 

statute was violated and the violation was the proximate cause of his i1i.j ~ r y  (BlLikC 1’ 

Ncighhor-hood Housing Scrvices of New York C’ity, I m . ,  1 NY3d 380. 77 1 N.Y.S.2d 484, 803 

N.E.2d 757 [2003]). Labor Law $240(1), also kiiowii as the Scaflbkl Law, provides, hi relevant 

part: 
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All contractors and owners and their agents . . . in the c i ~ c t i o n ,  demolition. repairing, 
allcl-ing, painting, cleaning or poiiiting of LI hiid~liiig or s t i w i z i i x  shall furnish or erect. or 
cause to be I‘urnislied or erected for the pcrformancc of such labor, scaf‘folding, hoists, 
stays, ladders, slings, hangers, blocks, pzi//cj!5, braces, irons. ropes, m r /  o r h r  L ~ ~ I L ’ C S  

which shall be so  constructed, placed and operaled ; I S  to give proper protcction to a pcrson 
so eiiiployed (wiphmis  uddedj. 

“l’he statute is violatcd when the p h i t i f f  is exposed to an elevation-related risk while ttngagcd in 

an activity covcred by the statute and the defendant fails to provide a safety dcvice adequate to 

protect the plaintiff against the elevation-related risk entailed in thc activity or provides 211 

iiiadequate o m ”  (Juiws 17 414 Equilies LLC‘, - NYS2d , , 2008 N.Y.  Slip Up. 08197WL 

4707496 [ 1st Dept ZOOS] (citations omitted)). Labor Law p 4 0 (  1 )  imposes absolute liability on an 

owner or coiltractor for hiling to provide or erect safety devices necessary to give proper 

protcction to a worker who sustains injuries proxiniately caused by that i‘ailurc (Eri7i.sh 1’ C.’ify of 

New Yoi-k, 2 AD3d 256,  768 NYS2d 325 [ 1st Dept 20031, citing B I m d  1’ i2.~~inoc,l i t . i . i~it7,  66 N Y U  

452,497 NYS2d 880 [ 1 C,SS]). 

In RoLwvich w Coi7solicicrted Edisort Co. (78 NY2d 509), the Court of Appeals cletiiied tlie 
scope of‘ Labor Law 5 240 (1) as eiicoiiipassing only special hazards inherent in 
clevatioii-related tasks (supra, at 5 14). The Court again addressed tlie scope of Labor Law 
3 240 ( 1 )  in Rvss 17 C‘zwfi.s-Pd~7er IYydro-Elec. CO. (81 N Y U  494j, whercin it  stated that 
“Labor Law $ 240 (1 j was designed to prevent those types of accidents i n  which the 
scaffbld, hoist, stay, ladder or other protective device proved inadequate 10 shield the 
iiij ured w o r k e r f k m  hwni dir-ecfly.fl~)ai)ing.fi.oiiz the upp1iLwiioi~i of’llie ,tiwce uf ’gn(vitj> to 
LVI ohjjccl or.pcrsoti”(Gill v Scriiiziul k‘osqff‘& Sons. Iric., 239 A.D.2d 834, 825 [ 19961 1. 

‘l’hus, pursuant to Labor Law $240 (1  1, owners and contractors have the duty to provide saf‘ety 

equipment to protect worlcers from hazards relatud to elevating theinselves or their materials at tlie 

Labor Lab  240( l ) ,  the legislative intent was to protect workers “by- placing ‘ultiiiiate 

responsibility rbr safcty practices at building construction jobs where such respimsibility actually 
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bclongs. on the owner and general contractor’ (1969 N.Y. Legis. Ann., at 407)- instead ofon 

workers, who ‘are scarcely in a position to protect theniselves f rwi  accident’ [citation omitted]” 

tlie Ziiiiitzer court noted, “this statute is one for tlic protection of \borkmcn from injury and 

undoubtedly is to be construed as libcrally as may be for the uccomplishment of the purpose for 

wliicli i t  was thus h i i ied”  (id at 520-521, quoting Qifiglq) 1’ T ~ c ~ / L ’ ~ L ‘ I + ,  207 NY 66, 68. 100 NE 

596 [ 19 121). The statute imposes absolute liability upon ow~iers, conmctors and their agents 

where a breach of tlic statutoiy duty proximately causes an iiij ury (Gordwi 1’ E ~ i ~ f w n  Xy. S‘zppfy. 

82 N.Y.2d 5 5 5 ,  559, 606 N.Y.S.2d 127, 626 N.E.2d 912 [lc)c)3]; Xo.s.s at 500; RoL*ovich at 513), 

Spccihxlly, “Labor Law 5 240( 1) applies to both falling worker and falliiig ob-icct cases” 

(Sintionc 1’ C‘ily o f N w  J’wk, 16 Misc.3d 1 1  1 1(A), 847 N.Y.S.2d 899 [lable: text at 2007 WL 

204971 5 ,  ‘@2“ 2007 N.Y. Slip Op. 5 1386(U)]). Ross elaborates 011 such elevatioii-related hazards, 

Citing RoLu~lich, the court in  Ross explained: 

The “special Iiazards” to which we referred in Rocoi-ich. liowt‘\w, do not eiicoiiipahs any 
and all perils that may be connected in some tangential wa.1 with the effects of gravity, 
Ralher, the “special hazards” referred to are limited lo such specilic gravity-related 
accidciits as falling from a height or being struck hy ;I falling objcct that was improperly 
hoisted or inadequately secured (see, DcHueri v Rochovod Sjlr ir iklo.  C ’ o  , 258 NY 350).  I n  
otbcr words, 1,abor Law S; 240 ( I )  was designed to prevent those types of accidents in 
which the scarfold, hoist, stay, ladder or other protective device proved inadequate to 
shield the injured worker from harm directly fluwing from tlic application of the force of 
gravity lo an object or person” (Xriss at 500-501 [holding that 3 worker nlio strained his 
back by bciiig awkwardly positioned on a scaffold did not fall under tlie protection of 
Labor Law 240( l)]). 

The case law makus clear that Labor Law 240( 1) does not cover tlic “tangential risks” related to 
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Labor Law $240(1) liability in  the case of an elevator worker testing an elevator car who was 

injured by LI counterweight that fell out of the compartment housing it.]). The case law also inakes 

clear that not every construction accident, even if related to elevation or gravity. fhlls within the 

scope of Labor Law $240(1) (see Soles v Ecisima~i l h h k  C'o., 163, Misc.Zd 406, 308, 61 6 NYS.2d 

87 1, 873 [ 19941 [worker carrying a door fraiiie lip several flights of stairs injured his back when 

he reached out to keep the ikaiiie from falling]). 

The issuu here is whether, as a matter of law, plaintiff' was exposed to an elevaliuii-related 

risk when lie was struck by the block and pirlley ~nechanism. Contrary t o  defeiidaiits' contentions, 

plaintiffs have demonstrated that at the time of the accident, plaintitl'wx involved in the type of 

elevation-relatcd risk coiiteiiiplated by Labor Law $240( 1 ). Plaintiffs cliaracterize plaiiitif17 s 

accident as a falling object case, and the court agrees. 

A hoist is a safety device listed in Labor Law $240( 1 ). At the lime of tlie accident, a hoist 

was carrying a load several floors above plaintiff. Labor Law $240(1) requires that hoists be 

secLu-ed properly. In the case at bar, the weight oftlie lioist caused thc block and pulley securing 

the hoisting cable to break loose and strike plaintifl' (plaintifl's motion, paragraph 1 5 ;  SLY also 

plaintiffs afliclavit, paragrap11 14). Tlie court in .4irgallo 1' 20166 T'PT~LIH/.S C'oiy. (125 1 A D l d  44, 45 

[ 1',98]), the court held that Labor Law 240(1) encvnipasscd tlie risks entailed by  ;1 poorly secured 

pulley assembly: "Plaintiff was severely iiijirred while working at a construction site when his 

Iiand was hit by a filling pulley assembly. Tlie accident was clearly within the remedial scope of 

Labor Law $ 240( 1 ) since the falling pulley asseiiibly had not been properly secui-ed"(irl, cititig 

R o ~ s ) .  The court in Gcrbrid 1' 7'h Boldt Groiip, /rzc.(8 A.D.3d 1058, 1059. 778 N.Y.S.2d 829 
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[2004])' was cveii clenrcr: "[A] defuctive hoist is itself ;I idling ohjccr when thc hoist collapses 

while bcing used to lifl an objeci." 

The court in C ' ~ n . a z o ~ / y  v A D M  iblill. c'o. (665 FS~ipp 147 [ 19871 I ,  is particularly iiistructibe 

011 what it ii~caiis to secure objects to protect workers. In C'mizo~b~.  tlic plaititill \vas iiijured while 

operating a material hoist. Thc plaintiff demonstrated that the hoist cable was not properly 

secured with clamps. "On the iiioriiitig of November 5 ,  1982, the hoist failed, sending debris to 

tlie ground. Some of h a t  debris struck the plaintiff working belo\\, causing him iiijury. Thc 

plaintiff directs llie court to evidence that tlie hoist was not constructed so as to give the 'proper 

protection' required by $ 240( 1)" ( ( 'mno~<v at 149). 

Idere, plaintifl's have established that the hoist in the caw at bar was nut propcrly secured 

as required by Labor Law 240( 1 ). Plaintiffs provide testimony fro111 prul'essioiials iiivcstigating the 

accident t h a ~  the block and pulley did not contain enough l i i l t i  bolts to keep t1ie-m secured to the 

wall of the elevator shaft (see plaintiffs' motion, paragraph 7). As a result, the block and pulley 

broke undcr the weight of the load of materials the hoist was currying. Plaintiff sufkred injuries 

after he was struck by tlie illadequately secured block and pullcy, 

Defcndants argue that 240( 1 j does not apply because plaintiff was on the saim level as tlie 

block and pulley that hit him. While plaintiff was standing nest to thc hoist when the accident 

happened (plaintiffs' motion, paragraph 16j, plaintiffs established that the block and pulley were 

abovc plaintiff' when they broke. Plaintiffs stated as much in their afiiriiiatim: "The firs1 block 

and piilley was localed inside the secoiid floor clevator shaft. I M W  / u  i h i ~ ~ ~ , f i ~ i  ~ i h o i v  lI7c I cwl  

- . .. - 

Liability under Labor Law $240( I )  found when plaintiff was struck by hoisting apparatus ntiel- it collapsed while 
litling a metal insert to the top of  a silo. 
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accident, the block and pulley “caiiie from above plaintiff down the liuist wire and into plaintiff,” 

they coiitciid (plaintiffs’ reply, paragraph 16). Defendants argue that plaintiffs offercd no 

testinioiiy supporting this contention (dereridants’ reply, paragraph 1 1 ,). Idowever. plaintiff 

provided tcstimony in the al‘liidavit accoiiipanying plaintiffs’ inotion that siippoi-ts plainti [Is’ 

contention that the block and pulley were above him. 

After restarting the hoist, the block aiid pulley attached in  the shaft directly behind iiie - 
the flrst pulley in line - brolce frcc fi*om the wall of the elevator slinli. My back was to the 
slialt so 1 did not actually see it separate fiom the wall. 1 did liear tlie noise, however. I 
was immediately and violently struck by what 1 now believe to be the hoisling cable 
snapping upward under the weight of the elevator car into my tlank, and the block and 
pulley which exploded off the shaft wall and trucked down thc hoisting cablc toward thu 
nicchanical hoist drum (plaintiff’s affidavit, paragraph I3 (cmphnsis added)). 

Later in  the saiiie afijdavit, plaintiff states that “the heavy block and pulley careened L ~ N I ~ I I  into my 

body” ( i d  at paragraph 17, (emphasis added)). 

In  liirtlicr support of plaintiffs’ claim, the case lam indicates thal the height of a falling 

object in  relation to the injured victim is not dispositive in Labor Law 740( 1 ) cases. For exmiple, 

stood on ai1 elevator car that dropped 30 feet. Section 240 liabilitl- was imposed despite the I c l  

that plaintiff and load were nt the same level: 

Plaintiff, however, is protected by section 240 ( I ) .  He was injured because the elevator he 
was hoisting to the ground fell, aiid tlie elevator fell because the hoist lie was using, ~ m c e  
removed, was not, as the statute requires, ‘bso constructed, placed aiid operated as to give 
proper protection.”. . . . While tlie case is unusual in that the load being hoisted was at the 
same level as the injured worker, i t  remains that plaintiff‘s injuries were the immediate 
result ol‘“t1ie efkcts of gravity” (Rucmyich I> C‘orzsolickrfd Ediso,: C ’ o . .  78 NY7d 509, 5 14 
[ I49 I ] )  and the iiltiniate result of the lack of a hoist properly placed aiid operated so as to 
afford the protection required by tlie statute” (id. at 40). 
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I Icre, plaintif[ was struck by a falling block and pulley. And even though plaintiff was not struck 

by the falling hoist or any of the material on the hoist, the hilure of ~ h t .  block and pulley certainly 

put him at risk of being struck by other objects falling fi-uni above. 'I'he key issue here is whether 

the safety device in place at the time of tlie accident - the block and piilley supporting the hoist - 

was adequatc to protect plaintiff. Plaintiffs have establislied that this s n k t y  device I'ailetl diiring a 

hoisting operation, and plaintiff was injured as a result of that failurc. 

I n  a falling object casc, a plaiiitiff has to show "more than simply that an object fell 

causing i1i.iiu-y to a worker. A plaintiff must show that the object fcll, while being hoisted or 

s ~ o ~ A I ' L ' ~ ,  because ol' the absence or inadeqiiacy of a safety device of tlie kind enumeratccl in the 

staliite"((cni~.~h~cs'iJ. Liddd) Ncrr-dzrcci v hlmhuswt Buy ,ttssocicrtc>.s ( 96 NY2d 250. 268. 727 

NYS2d 37, 41 [20011, siqvw [worker on a laddcr injured after shiliing to avoid being hit by glass 

palie hll ing lrom an adjacent window denied summary judgeiiiciit under Labor. law $240( 1 ) ]  ). In 

other words, a plaintiff clainiing liability under Labor Law $240( 1 ) must show that tlie failure ol' 

the block and pulley, for example, was a foreseeable elevation-related risk. 

Here, citing hi i rhcc i ,  dcfeiidants argue Iliat tlie failure of the block arid pulley was not n 

foreseeable risk. Case law defines a falling object contemplated by Idahor Law 240( 1 ) as m e  that 

is "an iiitegral part of thc reiiovation/constructioii work undertaken by plaintiff that involved the 

hoisting or sccuring of objects" (fluylc 11 42nd S t i w /  L)c\)eloptiwnt Piwjeiv. lm-., 38 A.D.3cl 404, 

407, 2007 N.Y.  Slip (3p. 02595, 3 [2007]). As the court held in BoyIcJ, where an unsecured rod 

MI, injuring the plaintiff, it 'LcuLild not be stated more plainly that. il'the nuts were not l'lnnlly 

tightened, thcn tlie rods which the nuts were securing were not completely "secured" within 

iiieaiiiiig of section 240 ( 1  1'' (Boyfe at 408). The Bo jh  court distinguished Nwducci  on tlic 

the 
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grounds that the pane that fcll in Ncr~dircci was not an integral part of tlie work undertaken by 

plaintiff (id). 

In the case at bar, the hoist and pulley definitely were an integral part of the material hcrist 

and plaintiffs work; thus, tlic block and pulley qiialif). as safety devices within the scclpc of Labor 

Law 240( 1 ). Plaintiffs have established that the hoist a id  pulley suppoi-ted the material hoist. 

Plaintil'lj: also have established through tlie testimony of investigators that the block aiid pulley 

failed because it  didn't have enough Hilti bolts securing it .  Tlie investigators concluded that tlie 

addition of extra I-lilti bolts would liavc prevented the block arid pulley from breaking (plainti f'l's 

motion, paragraph 2 1 ), Because the block and pullcy meets the deh i t ion  01' a Mling object 

contcmplated by Labor Law 240( 1 ), plaintiffs havc established that the failure or  the block and 

pulley was a foreseeable risk. 

Dei'ei1dants' argument that Buckley is dispositivc i n  establishing that the Failure of the 

block and piilley here was iiot a foreseeable risk is uiipcrsuasive. In Ui.rckleq,, a counterweight fell 

011 the plaintiff, an elevator mechanic, while he was testing an clcvator car. The Appellate 

Division, 1;irst Department, staled: 

Idere, plaintiffs failed to establish that the work involved a significant inherent risk 
attributable to an elevation differential, that tlie injury was the foreseeable consequence of 
failure [.sic] to provide proper protective devices of the lype enumcrated i n  tlie slatute, or 
that the counterweights that fell 011 the worker constituted a load being hoisted or that 
required sccuriiig within the conteiiiplatioii of the statute ( D ~ ~ k l q ~  at 26'1). 

Biickley is distinguishable from the case at bar because the couiiterwcight in  B:lick/cy was not 

being lifted as part of any hoisting operation. but was iiioviiig as part ofthe ncirimil operation of  

the elevator. Further, the counterweight that fell in Rzrcklq/ was iivt oiic of the protective devices 

enumerated in the statute. Hy coiitrast, here, as cstablished by plaintiffs. the block aiid pulley a id  
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the Hilti bolts sucuring them are safety devices conteniplated by the statute. F~irthcr, ,!?i/c*klcy 

distinguishes Uoyle, which supports plaintiffs’ case here. BziL’kIq held that liahility under Labor 

Law $240(1) was established in 130jdc “since the hazard of a rod. part 01‘ 311 assembly buing 

worked on at a site ad.jacent to the elevator shaft, hlliiig down tlie shaft was ~1 forcseeable and 

inherent elevation-related risk of the work involved” ( L h c k l q )  at 270). 

Plaintiffs have met tlicir burden in  establishing that Labor Law $240( 1 ) applies to their 

case, aiid that there are no triable issues offact 011 tlie subject of defendants’ liability on Labor 

Law $240( 1 ). Plaiiitiffs have shown that plaintiff was iiivolvcd in the t y x  of ele\-atioii-related risk 

contemplated by the statute, tliat defendants failed to provide adequate d e t y  devices (a sec~ire 

block and pullcy) in violation o l l a b o r  Law $240( 1). and IhaL defendants‘ violation was a 

proximate causc of plaintiff’s accident. At the same time, defeiidants have hiled to demonstrate 

thal plaintiffs’ claim under Labor Law $240( 1)  slioulcl be dismissed 011 the ground that plaiiiti~fs 

have failed to meet their burden. Tlicrefore, plaintiffs’ iiivtioii i’or suiiuiiary judgiiiciit on the issue 

of liability based 011 Labor Law $240(1) is granted. and defcndmts’ cross riiotion to dismiss such 

claim is denied. 

2. LLiAor LLIW $241 (6) 

Labor Law 8 241(6) iiiiposes a iioiidclegable duty upon owiici-s and contractors to provide 

reasonable and adequate protection and sakty to worliers engaged in the inlicrently dangerous 

work of construction, excavation or deiuolitioii (see 1~0,s.~ at 50 1-503). Flowever, the worker must 

allege niid prove that the owner or contractor violated a rule or regulation of the Coiiiiiiissioiier uf 

the Department of Labor that sets forth a specific standard of conduct. as opposud to a gencral 

rciteration of the coiiimon law ( w e  Ross at 502-504). ‘The violation of a speciiic standard uf  
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conduct, oiice proven, does iiot establish negligence as a matter of law. but rather is soiiie 

evidence of negligelice to be considered with other relevant proof ( see  Luiig I’ F U I . C S ~ - F C ‘ ~ ~ I ~ L I / ~ ~ L ‘ I . ,  

55  N.Y.2d 254, 160 [1982]). 

I n  terms of the obligations statutorily imposed by Labor Law $24 I (6), it has been 

recognized that the statute is “a hybrid, since it reitcrates the geiicral coiiiiiioii-1aw staiidard of care 

and then cviitetiiplates the establishment of specific detailed rules through the Labor 

Commissioncr’s rule-making authority” (Ross at 503) .  In Ross. the C‘ourt of Appcals. in adliercnce 

with prior determinations, held that a plaintiff may not rely solely ~ y ~ o i i  the “broad, nonspecific 

regulatory standard”coiitai1ied in section 24 l(6) (id at 504) but instead, must rely upon the 

violalion o f  a specific administrative rule, i. e. ,  a corresponding Iiidustrial Code violation that 

iiiaiidatcs coiiipliaiice with “coiicrete spccificatioiis,” and iiot one which iricrcly establishes 

“general safety st;liid;irds” (id. at 505). 

In the case at bar, plaiiitil‘l‘s argue defendants violated 12 NYCRIi 23-6(c) or  the Industrial 

Code, which regulatcs “material hoists.” The section states: 

(c) Fittings. All hooks, shackles and other fittings subjcct to tension or sliznr shall be 
drop-forged. Tlic use ol‘ deforiiied or damaged hooks, shackles. chains or other fittings is 
prohibited. All suspeiided pulley blocks, sheaves, well wheels or siiiiilar devices shall he 
iiioused or securely fasteiicd or safety hooks shall be used. 

Here, dekiidants havc hiled to delilolistrate lliat the mechanical dcvice employed at the t h e  of 

tlic accident was not a iiiaterial hoist covered by 12 NYCRR 2 3 4 ~ ) .  

A material hoist is “essentially an elevator for niaterials” (S‘ole.~ 1 9  Errslmun K o h k  C‘o., 162 

Misc2d 406, 409 II 1, G 16 NYS2d 87 1, 873 [ 19941). Defendants argue that the elevatoi-s iiivolved 

in  the case at bar were “simply autoiliatic passenger elevators ~u~ider construction.’ (see 
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delcndants’ affidavit of M~irray, paragraph 9). However, a passenger clevator Luider construction 

is not the same as aii up-and-running passeiigcr elevator (J.CP L i t d s / d f  I )  8f 3 A ~ ~ . s s o ~ ~ . ,  167 hlisc 2d 

273, 276 11 9961 [Claim by an elevalor repairman injured while repairing an “existing” passenger 

elevator in a building denied because the passenger elevator was not a material hoist.]). At the 

time of tlic accident, plaintiff was a iiicinber of a team of ~~or lcers  assembling and installing n c ~ l  

elevators i‘or passenger use at the subject prcmises (.we plaintiff-s alridavit, paragraph 5 ) .  In  ordcr 

to asscmble thc elevator cars in the shaft, the workers built a fcntpor~i i :~~ riiccizLiniLwI hoist to “hoist 

niaterial, equipment, and ultimately, the clcvator cars, up the clcva~or shaft as part of the 

construction process” (id. at paragraph 7). Given the fact that this temporary meclianical lioist was 

built solely to host wiistructioii material, it clearly falls w-itliin the scope of Industrial Code $12. 

NYCRR23-6(c). 

Defendants‘ objection IO plaintiffs’ raising for 11ie first time Iiidustrial Code 12 NYCRR 

$523- I .4(33) and 23-6.3 in plaintiffs’ opposition lacks merit. As the court esplai tied in D L I I Z ~ L ~ . Y L ~  

11 Ll~fidcu, the “fLuiction of reply papers is to address arguments made in  c)ppositioii to the position 

taken by the movanl and not to permit the movant to introduce new arguments in support of, or 

new grounds for the motion” (184 AD2d415,417, 585 NYS2d 360. 362 [ ls t  Dept 19923). 

However, in   he case at bar, plaintiffs did not raise a new argumunt or grounds for summary 

judgmcnt. Instead, plaintiffs cited Industrial Code 13 NYCRR $$23-1.4(33) arid 23-6.3 merely to 

clarify the basis for suiiiiiiary judgment plaintiffs’ already had articulated under Industrial Code 12 

NYCICIi $23-6.2(c). Plaiiitiffs cited the Industrial Code’s dehi t ioi i  of a ”material platfoi-m hoist’’ 

to support their argument that defcndaiits are liable pursuant to Labor Law 24 l (6)  for violating 
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liidustrial Code 12 N YCRR 523-6.2(c). Tlicrefore. defendants’ argument Ihat plaintifj: 

improperly introduccd a new argument is not persuasive. 

Del;sndants coiitcst the application of Industrial Code 1 2 NYCICK $23-G(c) on the grounds 

that tlic Hilti bolts used to secure the block and pulley of tlie iiicclianical lioist are nut aniong the 

items speciiically listed in the Industrial Code. However, tlie defendants‘ argument lacks meril. I t  

is clear ii-oiii the language of 12 NYCRR $ 33-6(c) that the list of securing devices is iiot intended 

to be esliaustive. l’hc first seiitciice makes reference to “[all1 h o o k  shackles and orher / i l l in@ 

sub+ject to tension or shear” [emphasis added]. The second sentelice prohibits the use oC “other” 

non-speciiieci damaged fittings. Furthermore, it has been held that the phrase “other device” 

denotcs “a I‘unctionally similar or related device” (KoLcnzirrr?o,r 1’ S t u f c ,  141 ADXl 189, 1‘11 [3d 

Dept 1988 I)’. In tlie case at bar, plaintiffs delnoiistrated that defendants violated a specific 

standard of conduct set forth in Industrial Code 12 NYCRR $23-6(c) regarding the safety of 

material hoist involved in the accident, so as to support their claim Ihat clcfiiidants are 1iab1c under 

Labor L a b  $ 241(6). 

_. .. 

The court iiitcrpreted the phrase “other device” in Labor Law $240( I ). “As 3 threshold rtrgument, the Stale ~ S S C I T S  

that tlie Court of Claims erred in  considering the collie along to bt. an ‘other device’ covei-cd by Labor Law $240 ( I ) .  
We disagree. Even werc we to consider the expert affidavits presented by the Statc on its motion to renew and/or 
reargue. which explain that the come along is neither a pulley nor a hoist,  MY find that tlic come along dots  qualify as 
nn ‘olher device.’ Tlic record confii-ms that the coine along was utilized to tighten cables intended to support the 
scaffolding iiccded to paint thc bridge. As such, the come along may properly be dermrd a ‘fiinctionally similar 01- 

relaled devicc’ within the slalutory coverage Lcitation omitted] ( K o t m I ~ l i t o ~  1’ S i ~ i i e ,  I4  1 AD2d 189. 19 I [3d Dept 
1988]), 
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Based on the forcgoing, it is hereby 

ORDERED that defendants' cross motion for suiiiiiinry judgmeiit, dismissing plaintiffs' 

complaint regarding Labor Law $240( l ) ,  is denied; and it is fii-ther 

0 KDEREI) that plaiilti ffs ' niotiun for summary j udgiiiunt ~ li  ndi iig de fendants liable  der 

Labor Law $240( I ) ,  is granted; and it is further 

URD E I1 ED that de feiidaii t s ' cross 1110 1 i o 11 for sui11 mar y j ud giii c n t d i s m i s s i ng p 1 ai 11 ti ft' s 

complaint regarding Labor 1,aw $241 (G), is denied; and it is furthcr 

ORDERED that plaintiffs motion for summary j udgment. fiiidiiig del'endanls liable utidel- 

Labor Law $241(6), is granted; and it is further 

ORDERED that defciidants servc a copy of this order with notice of entry upon all parties 

witliiii 20 days of entry. 

That constitutes the decision and order of the Court. 

-37- 

[* 28 ]


