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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY PRESENT: HON. PAUL G. FEINMAN PART .-1L- 
J. S. C. 

MOT. SEQ. NO. [? (1 1 

The following papers, numbered I to % were read on this motion tolfor 
1 PAPERS NUMBERED 

Notice of Motion/Petition/O.S.C, - Affidavits - Exhibits 
Answering Affidavits - Exhibits 
Replying Affidavits 

Cross-Motion: 

Upon the foregoing papers, it is 

/’ 
(EI’ADJUDGED and ORDERED that the petition bearing sequence no. %I  is 

dRDERED that the cross motion bearing sequence no. 4T is decided in 

lecided in accordance with the annexed decision, order and judgment. 

iccordance with the annexed decsion and order. 

- 

is resolved p u m  
ann=-#--/ 

ORDERED that the 
r e s o t w u a n t  OADJUDGE? to the erms of the / ’  parties’ stipulation 
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Coleman, or Sonia Menendez. ’ For tlic rcasons which follow, the petition is denied and the 

cross-motion of 11OE and Klein is granted. The petition is dismissed as to tlie othcr iiidividual 

co-respondents for failure to obtain pcrsonal jurisdiction. 

Fuctziul and l’rocedutd Backgroztnd 

Petitioner was a New York C’ity ‘I’caching Fcllow who began working on March 1,2004, 

as a probationary special education teacher in P.S. 246, in tlic Bronx. Thc school’s principal was 

co-respondent Jaclcquelyii Young. Pctitioiicr I-cccivcd a ‘IJ rating in June 2004, and Young 

recoilmended discontinuance of probationary scrvicc, a rccommcndation reiterated by 

Superintendent David Parker on July 8, 2004 (Vcr. Aiis. Ex, 11). 13y letter datcd July 9,3004, 

pctitioncr was infolmcd that District 1 0 Community Superintendcnt Joel DeBartolorneo would 

“review and consider whether [her] services as a probationer” should be discontinued and hcr 

liccnsc tcrmiiiated as of August 13, 2004; slic was iiivitcd to submit a written rcspoiisc prior to 

August 13, 2004 (Vcr. Aiis. Ex. 12). Neither pctitjoiier nor respondents submit evidcncc that slic 

chose to respond. In any event, it is clear that tlie decision was made to discontinue her services 

and terminate her license as olAugust 13, 2004 (see Ver. Ails. Ex. 15, at 1). 

Petitioner served two notices of claim for various toi-ts naining tlic City of New York, tlic 

Department of Education, and Young as principal of P.S. 246; thc first oii Octobcr 15, 2004, and 

the second 011 November 30. 2004 (Vcr. Aiis. Ex. 13, 14). ‘I’hc notices describe Iicr claims of 

retaliation, tortious interference with contract, breach of contract, libel, and intentioiial infliction 

of cmotional distress. They notc that 011 about A~tg~is t  15, 2004, she received a letter from the 

The Officc of the Corporation C‘ouiisel has answered only on behall o l  DOE and Joel I 

Klein. 
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community superiiitctidciit informing her that licr probationary period would cease and licr 

license would be tcrminatcd. 

Separately, petitioner grieved the placement 01‘ lour documents that wcrc in her file 

pursuant to the controlliiig Collectivc Hargaiiiiiig Agrcciiient (Memo or  Law in Supp. of Vcr. 

Ans. p 12). According to respondent, the gricvaiiccs WCI’C consolidated and submitled to 

arbitration. Thc .lune 20, 2006 arbitralioii award addressed the faiiiicss and accuracy o l  h e  four 

documents, and detenniiied that one should be modified, two were not unfair or inaccurate and 

should remain in the file, and onc should be deleted (First Am. Pet. Ex. H). 

In addition, petitioner adminjstratjvely appealed the recommendation to discontinue her 

employment. She alleges iiow that she sought to appeal licr LJ rating. Notably, the Chancellor 

Committee’s liecoiiiniendation oIMarch 13, 2007, issued by the DOE Office of Appeals and 

Reviews, concun-cd with the recommendation to discontinue her probationary service as of 

August 13, 2004, but did not mention the U rating (Ver. Am. Ex. 15). However, 111 its Findings 

section, tlie Report concluded that pctitioiicl- had not hccii “able to provide compelling evidence 

to support [her] claiiii that the discontinuancc should be ievcrscd,” and found sufficient evidence 

to warrant the giving o l  ;I U raliiig aid tlic rccoiiiinciidatioii to discoiitiiiuc tlic pro bationaiy 

service (Ver. Am. Ex. 15, Chaiiccllor’s Committee Repoiq, p,  4). In addition, thc Kcport noted 

that because of objectioii to eight docuiiieiits iioiie o l  which were sigied by petitioner, the 

docuiiieiits would be rciiioved lmii the files (Id. p. S) . ’  

’Article 2 1 o l  tlie Collective Bargaining Agreement states that materials “derogatory to a 
teacher’s conduct, scrvicc, cliaractcr or persoiiality” shall not be placed in a teacher’s ofticial file 
unless tlie teacher has had an opportunity lo read the materials and acknowledged haviiig read 
them (First Am. Pet. Ex. D). 
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By lettcr dated June 14, 2007, the DOE District 10 Coiiiniunily Superintendent, Sonia 

Menendez, informed petitioner [hat based on the Chancellor’s Committee Report, she I-caffirmed 

the previous action which resulted in the discontinuance of petitioner’s probationary scrvice 

effective as of August 13, 2004 (First Am. Pet. Ex. C). 

Petitioner coinnienced the instant proceeding by filing licr verified petition on Septcmbcr 

24, 2007. Her amended petition argues that the June 14, 2007 decision was issued in  dcr-ogation 

ofthe law, because its reasoning was bascd i n  part on documents later found to have been 

improperly placed in her file, and because Principal Young and others engaged in a course of 

retaliation and harassment against hcr, such that the decision to terminate licr was arbitrary and 

capricious (First. Ani. Pet. 1111 13-28). Tt seeks a reversal of the U rating, and expungeiiient of her 

file. Rcspondcnts served their verified answcr in opposition and cross-move to dismiss the 

petition based on tlic running of the statute of limitations. 

L e g d  A 1x1 lysis 

An Article 78 proceeding against a public body niay be commenced oiily when a matter 

has been h a l l y  dctcrmincd (CPLR 7801 [l]). CPLR 217(1) provides that an Article 78 

proceeding must be coinmenced witliiii four months of the date of the Glial detcr-mination (Ccii+tei. 

v Sfate ofNew Y w k ,  95 NY2d 267, 270 I2000 I ) ,  An agciicy dctcrminalion is deemed filial 

“when the petitioner is aggrieved by tlic dctcrinination” (Biondo v New York Stute R d  of l’mwl~, 

60 NY2d 832, 834 [1983]). 

Whcn a claiiiiaiit sccks to commence an action or special proceeding against a scliool 

district or other employees or entities of the school district, the New York Education Law 

provides that, 
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[Nlo action or special proceeding Iouiided upon tort shall be prosecuted or 
maintained against any of the parties named i n  this section or agaiiist any . . . 
member of tlic supervisory or adniiiiistrative staN. . . unless a iioticc of claim 
shall liavc bccii made aiid sewcd in compliance with section fifty-e of the general 
municipal law. Every such action shall be coiiiiiienced pursuant to the provisions 
of scction iiliy-i of the geiicral municipal law. 

(Education Law fj 38 13 [2]).' In addition, it further provides that, 

No action or special proceeding, for any cause whatever . . . or claim 
against the district or any such school, . , .shall bc prosecuted or maintaincd 
against any school district, board of education, . . . or aiiy officcr of a school 
district, . . . unless it shall appcar by and as an allegation in the complaint or 
iieccssaiy moving papers that a w r i k n  verified claiin upoii which such action or 
special proceeding is founded was presciited to tlic governing body of said district 
or school within three nioiiths after the accrual of' such claim, and that the olficer 
or body having the power to ad-just or pay said claiin has iicglected or refused to 
make an adjustiiicnt or payiiient thereof for thirty days after such presentincut. 

AD2d 397, 398 [2d Dcpt..], lv disiizissed 86 NY2d 886 [1995] 1;rcquiring notice of claim wlicii 

see king review of term i iiat i o 11 1 ) 

Here, petitioner i l ed  her notices of claim on October 15, 2004, and November 30, 2004. 

I-Iowever, she only coniinenced the iiistaiit procccdiiig by filing her notice ol' petition in 

September 2007, clearly beyond the tinic allowcd undcr the Education Law and Geiicral 

Municipal I .aw 5 50-i. Petitioner argues that she could not coniiiicrice this special proceeding 

until there had been a final deterininatioii in the adininistrativc procecdjng which oiily occurred 

when District Superiiiteiideiit Meiiciidcz issued her June 14, 2007 letter coiifiriiiing tlic 

'General Municipal Law 5 50-12 I-cquircs that a notice of claim must be served oii the 
entity within 90 days after the claim arises (Geii. Muii. L. $SO-cllJLa]), Althougli an application 
may be made to Me a late notice of claim, such iiiust be done in a nianncr that allows the action 
or special proceeding to be coiimeiiccd w i t h  a ycar aiid 90 days after the happening oT the 
event (Geii. Mun. L. $ $  SO-i). 
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determination to tcrniiiiate petitioner's probationary service. That being the case, she cannot rely 

on a Notice ol'Claiin tiled ncady t h e e  years bcforc the June 14,2007, which does not relerence 

the IJ rating nor the final administrative determination. 

TJnder the law, petitioner was required to have filed a iicw notice olclaiin that put thc 

Department ol' Education 011 notice that she challenges tlic dcterinination to uphold the IJ rating 

as being arbitraly and capricious. She did no1 file this notice of claim and is now prccluded Iron1 

liling a late notice of claim as the one year and 90 day pcriod after the accrual of tlic cause or  

action has passed (Pitlr.son 17 City ofN~'1.1) Yo&, 56 NY2d 95 1 ,  954 [1982]; Gen. Mun. I,. $ $  50-  

e [ 5 ] ;  50-i). 

As to tlic co-respondents oilier than DOE and Klein, it appears they were ncvcr scrved. 

Service on the Corporation Counsel is insufilcjcnt to cstablish personal urisdiction ovcr these 

individually iiatiicd co-rcspondents. Accordingly, the petition is denied, and the cross-motion is 

granted and the proceeding is dismissed in its entirety as untimely against DOE and Klein and 

against the remaining co-respondents for failurc to serve them and obtain personal jurisdiction 

over them. Therefore, it is 

0KI)EREI) that the petition is denied and the cross-inotion is grantcd; and it is further 

ORDERED and ADJUDGED that tlie pmcccding is dismissed in its entirety. 

The foregoing shall constitute the decision, order and judgiiicnt of this court. 

Dated: October 27,2008 
New York, New YOI-k 
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