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-against- 

H LTON HOTELS CORPORATION, hidividunlly 
and d/b/a WALDORP ASTORTA HO'rEL and 
WALDORF ASTORIA HOTEL, 

D c k n  da nt s . 

TLNGLING, 3.: 

Defendants I Liltoil I-Iotzls Corporation, iiidivid~ially, and d/b/a Waldorf Astoria 

Hotel and Waldorf Astoria Hotel (collectively, Waldorf Astoria), i-nakc this motion. pu r suan t  to 

CPLR 32 12, for an order granting sLinimiiry jucigiiient i n  thcir f a v x  disniissiiig thc con~plaint. 

dntcd Scptember 19, 2006 (ComplaIn1), of plaiiitiffs 13lizaheth L.ar.ly and Edward Early. on th: 

gl-ound that no genuine triable issues ( J f ' l ' x t  exist with i.eslicct to rlic iiijurics Eliznbcth Early 

sustained when she trippcd on a plastic slrap while walking 011 a sidewalk adjacent to tlie 

Waldorf Astoria Hotel. 

For the reasons stated lierein, the Waldorf Astorin's iiiotioii is denied. 

T! AClKGRO !m 
Plaintiff alleges tlxtt, on the a h n o o n  of October I ,  2003, while wallcing oi i  tlie 

public sidewalk 011 50''' Street between Park Avenue m c l  Lexington Avenue, Ncw Jrorlc, N m  

Yorlc, near the loading dock of thc \V;:ldorfAs\oria Hotel, h e  ti-ipped and fell on a plastic strap - 

the type uscd for tying itcms L i p  - t h n t  w a s  entangled ; m u n r l  hcr arikle. Plaii i t if l 's~~st~i~lecl 

injuries, iiicluciing a li-acrure of the right Iiip, requiring LI total right hip rcplacenici~t and e.:tensi\ e 
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physical tliernpy. A Guesl AccIdenl Report was generated by h e  Wa ldo~  f Astoria \ i i t l l  rcspc:t i I3 

the incident. 

Thc Coiiiplaint contains onc c m s e  of ,iction. for iicgligence, on I x h a l l ' o f  

Eli7abcth Early, and a second C ~ L I S C  oi'actio~i, l'or loss of  consortiiini, on behdf of' tiel- liu~band, 

Edward Early. In the answer, dated October 3 1 ,  2006 (Answer), the Walilorl' Astorla cleiiics (he 

gcncral allegations of the Complaint, arid asserts one affimiativc t1efense.i fui. comp:iixlive 

negligelice anci a second oiic, pw,unnr to CPLR 4545. 

DlSClJSSl tm 
Tlic Waldorf Astoi-icl cont;nds that suli1iiiai.y judgiiient dismissing the Compla iiit 

is warranted bccause it had neither coiisti-uctivc nor actiial i ioticc of cl Iiai.ai-dous coiiclition. 

In support of'the motion, the Wnldorf Astoua relies p~-Iiiiai~IIy upoii tlic clel-~ositio~l 

testimoiiy of.luniol- Footc. \ v h o  M/BS einp'oycd :IS its '*Stor-c Room C'lui.k, Purchasing 

Coordinator" at  tlie t h e  of the accident. Foote testiiJecl that sonic veiidoi-s urhn iiialce tielivei ies 

to tlie Waldorf Astoria use plastic strips or straps to hold their goods togcthel-. IHowever, 

accordiiig to Ftootc, the straps ai-e not removed Gorn the goods 011 the loatliiis dock, but are 

instcad ~-criiovcd fi-om the goods after they are timspoi-icd t o  a store r~0111. I lc  t'iiither- stated ~ h a i  

he could not reineinber ever seeing m y  plastic yellow slraps that lookcd like thc or12 plaintiff 

4. As I was walkiiig 011 tlie sidewalk from Park Avenue to Lexing~oii 
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Avenue 011 50'" Street, near tlic loxliiig dock to the Wslclorf Astot-ia Hotel, ii 
plastic strap, approxim;itely 24 indies: iii dianietcr, \,vrappcd ai-ound rrly mklzs a n d  
caused my body to be 1~ropellecl to tlic pound, whcrcupcm I laildcd 011 the 
sidewalk. 

:# * * 
6,  Following 111)' f'all. I eiitercd i he  hotel i i i i c l  1oc;itcd a seuiirity or'ficci.. I 

:~Icr t~ 'd  h c  security officer to niy I-all u i r l  a report mjils i:rwted hy t l int  security 
ofkicer. Afterwarcls, I went oui to the loading dock wiili tlie security officcr at  
which tinic tliat sccurity officer- found tlirec additional plastic strips i l l  the vicinity 
of'llly l.;llI. 

7. hppr.osiniately s i 1  inoiiths following ixy acciclcnt, 1 retitined to 50" 
Street between P i i l k  Awiii ic a~ id  Lexington AVUILIC to tlic sidcwalk loc;itcd nest 
IU tlie loading dock lor thc ~ \ ~ ~ i l ~ ~ ~ ~ ~ ' ~ ~ s t [ ~ r i ~  Hotcl. At thar t ~ m c ,  I obhiiied two 
 plastic straps, similar to tlie l h s t i c  stt-al, that  caused niy accideiit 011 C>ciobei~ 1, 
2003. Those two straps 1 found approxiinately six iiioiitlis following my MI wcrc 
inarked foi- ideiitificatioii purposcs at my deposition , , , ." 

Plaiiitiff submits that the cvidence shows that tlic liazardous condition tliat caLNse(l 

Iicr fall wris a plastic strap that \vas loi.atcd oii the pulilic sidewall, iiext to the Ioaclii~g clock ol'tli: 

dcpositioii testiiiiony as well as licr aflid'ivit raise a triable issiie ni th  I-espect to whutlicr the 

presence of plastic straps on the Waldorl' Asloria's loading dock iirea (iiicl abutting sidewalk \''as 

attributable to the Walclorf Astori:i. 

presence of the plastic strap on tlie sidewalk t h t  allegeclly caused plaintil'f to fall is spccu lative 

and based 011 insufficient evidence. Uiidel- these circunistaiices, tlic lYal(lorf A<tori,i sulmits th;  t 

plaiiitifflias not I-aiscd ;I [I-iablc issuc suflicicnt to deleat its entitlcmeiit to suinmaiy j~iclgiiien:. 
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Geneidly, the I-iiunicipnli~y h s  [lie responsibility for maintennnce 01' 
sidewalks so that they may he safely traveled upon by diose who tise ihciii. (u 
of Rochester v Camidxll, 123 N\' 405, 41 1 [ 18901; m, D'Anibl-osio v City o f  
nlcw Yurk, 5 5  NY2d 454 [I 10821.) This priiiciplc flows fi-oni the fact that i t  is the 
inuiiicipality, not [he a[mtting owner, tha t  has conti-ol of tllc siclewalks, (Rooney v 
City of Long Beach, 42 AD2d 34, 37-33 [2d 13cpt 19731.) 7'h11s, xi owner ( ' r  m e  
in posscssion of pi-opci-ty will 1101 be liablc to a pedestrian iiijiirecl by cundttioii 
011 a public sidewalk abutting the pi-cinises unless tlic owner 01- pc~ssessor crcatcd 
the dangerous coiiditioii (Davenpo1.t v Apostol, 26 hD2d S74 [3cl Dept 1 96017 
22 NY2d 943 [ 19681; SCC, Maiidcl v City of New Yoi-k, 44 Nl'2d 1004 [1078]) 01- 
muscd thc coiiclitil.)n to OCCLII' I)ec;nisc o1'suiiic slicctal LISC (l&oncy v CIQ. 0 1 '  Loiig 

oblig;itioii to ni;iiiirain the siile\v;/lk L I ~ O I I I  the ow'iiei' or po>se 
204 AD2d 672 [2cl Ilcpt I9041). 

Hcacll, S L I ~ I I . ~ ,  42 ,4.D2~1, at 36; P J !  2: I 1  I )  01' ;I StLitLlte :,I.iliiliiIlcc I ~ I ~ c c [ I  111:: 
11- (Bloc11 v P,>ttcr, 

injury as 21 i.esuIt o f a  dangel-ous condition 01) a public side\vallc ~iiilcss tlic OM'IICI-: ( 2 1 )  c im tcd  thc 

condition; (b) caused the Goidition OC~.'LIP because of m i l i e  spccial use; or (c) a i;t;ttute 01- 

ScicnCe and Ai?, 255 AD2d 165 [ 1" Depl 19981). 

Although, in New York City the inaintenance and i q m r  of sidcivalks is the 

such liability (Montalvo T' Westei-11 Estatcs, I,tcl., supl-a, 240 AD2(1 a t  47 \ 

Here, plaintiff does not clniin t h t  some statute or ordiiiaiicc iinposcx 101-t liabilit~ 

u ~ ~ o t i  the Waltiorf Astoria. Nor clncs ~:lainril'faclvi~nce aiiy claim of "spccial IISC."  I<ntlier, thc 

sole isstie is whether thcrc is evidence that the 'Wnldorf Aslorin "creatcd" this hnzar8;lotis 
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In Xei-ri, the plaintifl’n as allege_lly jn.:Lii-cd wl~cii 111: ;illegcdly s l i p p d  on dirty 

posters 011 n sidewalk aburting ;I build~ng omwil and iiiaiiitaincrl I-~y C:oopel- Unioii. l’he jiostcrs 

h i d  allegedly peelcd in part froin thc \ml I of‘thc building. ‘I’hc IAS C ’ O U I - ~  deiiic.cl s i i t m i a l - y  

j~ id~iment .  lioltling tha t  qiicstioiis 01’  l . x t  ,’sisCecl as to wliet l~er Coi.)pcr Union hat1 G I L I < C ~  oi‘ 

ci’ented the condition coiiiplaiiiod of’. ;IIICI whctlier i t  l i a c l  noiicc of the ~ ~ o i i d i t i ~ m  The Firs1 

Departnient reversed, fincliiig that tliere \vas 110 cvidence that “Cooper U I I ~ O I I  I I I I I I ~  ilie I Y X I ~ I . ~ ~  01 

that it caused or created the defective condition that allegedly caused the accident., Le., thc 

presence of posters on the sidewalk, 01- tllat i t  used tlie sidr\valk h r  ;I special pu~yo:,e” (255 

AD7cl a t  166). The First l)epa~~ii-teiit ~irribci- ruled h ~ t ,  since 11ic ,mi(ienr did not o~;cur oii 

Cooper Union’s property, but instead 311 the sic!cwall; ahutting its pi.ol)erty, tlie issLi; oi‘ “iiotice’ 

\vas not a relevant coiisidc-ration (d.,). Tlius, hcr-e as in Xe1-t-i sitice thc accicleiir did not occul‘ 0 1  

Waldoii‘ Astoria’s property, but on tlic pi!bliz s:clewa!k iibultitig its propcity, thc issiic of [lie 

Waldorf Astoria’s constriictivc 01‘ :Icti al :iotlce of tlic contlition is not I-cI :iqiit,  

The court has located t,,vo cases involiing tnp ‘ind fall:: 01: sidem,alk:3 causctl b y  

plastic straps, to wit: B o w v  v Ui~tciwii Gift Shop (292 AD2d 240 [ I ”  Dcpt 2002]) 8iilcl S tep l im 

- v J c9L J Hiit Cciitei-, Inc. (248 AD2d I7O [ I  ‘’I Dcpt 19‘181). In Stephens, judgme~it W;IS graiitcd in 

the property owiiei”s favor because thc plaiiitifl’camt‘ fonwrd  with 110 evidencc to suggest th i t  

tlie condition was causcd or crcatcd by the owner or tliiii i t  iirose out of the owner’s special u:<e ( f 

the cidewdk. In Bo\vry, howevei., the First Department rcnclicd tlie oppositc coiic~hision. 11 

t l c i i i e t l  thc properly OWIICI  ’s iiiotioii f( r suizimai.y judgii~eni,  stLi[iils ~ 1 1 , 1 t  “ [ s ] ~ i r n i i i , ~ ~ ~ ~ ~ ~ ~ i c l g n ~ e i ~ ~  i l l  

defmid;-iiit’s fa\,oi- I S  precllided by a i l  i:mc ol‘fact as t o  \vlic.dicr thc pl;tstic strap on d i i c h  
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Astoria's loading dock, where clelivcries are miide to thc Walclorf' Astorin on a daily basis, with 

many ofthose inaterials wrcipped in plastic straps. As such, y m i i i e  issues of -fact dxist ;is to 

w Iictliei, tlic W nldorl' Astorin crcalecl t ,le coliclit 1011 in  qriesl io11 p r c d  ucl in; suiiiiiiat-y J ~iclgiiicii t in 

11-1 e W a  I dorf A 5 to I - i  a ' s f a  \ , I  )I-. 

CONCIJUS r:ov 

It is ORDERED that rlie iiiotioii by dereiidants Hilron liorels Clotpi-nlicm, 

itidividtially, sild d h / a  Ll'i11~101~f Astoria 1 [o tu l  ::lid Wnldoi-1' Astoi- i ,~  H o t e l  foi. sLi i i3 in 11.y ~jutlgn-ien~ 

is dciiicd, 

Dated: November 12, 2008 

EYTI'R: 
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