
Fofana v Chevrolet Saturn of Harlem, Inc.
2008 NY Slip Op 33061(U)

November 10, 2008
Supreme Court, New York County

Docket Number: 118126/06
Judge: Carol R. Edmead

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



SCANNED ON I111412008 

- NEW YORK COUNTY 
HON. CAROL EDMEAD 

PRESENT: PART 

Index Number : 1 181 2612006 

FOFANA, DAOUDA 
ws. 
CHEVROLET-SATURN OF HARLEM 

SEQUENCE NUMBER : 004 
SUMMARY JUDGMENT 

- 

INDEX NO. 

MOTION DATE 

MOTION 8EQ. NO. 

MOTION CAL. NO. 
- 

this motion to/for 

I PAPERS NUMBEREP 
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Ctoss-Motion: Yes n No 

? 
Jpon the foregoing papers, it is ordered that thia motion 

'-• - hut* *I 

In accordancc with the accompanying Memorandum Decision, it is hereby 

ORDERED that the motion by defendant pursuant to CPLR § 3212 for summary 

judgment dismissing the complaint of plaintiff is denied as to the claim of respondeat superior; 

and it is further 

GKDERED that the motion by defendant pursuant to CPLR 5 321 2 for summaiy 

judgment dismissing the complaint of plaintiff is granted as to the claim based on negligenl 

hiring; and it is further 

ORDERED that defendant serve a copy of this order with notice of entry upon all parties 

n within 20 days of entry. - 
This constitutes the decision and order of 

Dated: c /  //Q /B 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW Y O N :  PART 35 

x 
DAOUDA FOFANA, 

Plainli ff, Index No. 1 I S 120/1)6 

-against- 

CHEVROLET SATURN OF HARLEM, INC. and 
SEFUDDIN SHABAZZ, 

Defendant. 
x 

EDMEAD, J.S.C. 

MEMORANDUM DEClSlON 

In this action, plaintiff Daouda FoCaiia (“plaintifi”) seeks damages for i~ i jur~cs  he 

sustained when he was allegedly attacked by defendant Seihddin Shabazz (“blr. Shabazz”), then 

employee of defendant, Chevrolet Saturn of Harlcm, Inc. (“defendant” or T h e \  ivlet S,mt.n”). 

Plaintiff is suing Chcvrolet Harleiii under the theories ofrespondeai supcrior m d  negllgeni 

hiring. Defendant now moves pursuant to CPLR 32 12 for summary judgiiieiit dismissing 

plaiiitilf‘s complaint as against Chevrolet Harlem. 

l 3 ~  digroll 1 1  [I 

On September 1 1, 2006, plaintiff was working as a salesperson for Pota~iiliiii C:idillLic, 

which is located 011 the saiiie premises as Clievrolet Satiiiii, where defendant, Mr.  Shabazz, was 

working as a salesperson for Chevrolet Satuni. Plaintiff c l a im that, while he was speaking with 

a customer in the joint parking lot, Mr. Shabazz rail up to him and attacked hnn,  I esulting in 

physical iiijuries. According to Clievrolet Saturn, Mr. Shabazz as fired li-oin hi:; position 
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shortly thcrealter, 011 the day of the incident.’ 

In  support of sunmiaiy judgient ,  defendant asserts that the evidence on the rccord 

establishes that Mr. Sliabazz’s attack on plaintiff was “ail obvious departure li.0111 the normal 

duties of a vehicle salesperson.” Defciidaiit points to the deposition tcstimony of its gmei-sl 

iiianager, Mr. Alan Talmadge (“Mr. Tallnadge”), to establish that MI-. Shabazz’s .ictions were, iii 

fact, in direct contravelition of defendant’s rules and regulations; that is, defendant has ii “iio 

tolerance” rule regarding fighting aiid a policy i n  place to deal with potential altercations, iunder 

which employees were to contact their inanager andor  the police if a threat wits prescnt. 

Furtheimorc, defendant asserts that any employee iiivolved in ;I fight would be ieiminatcd, as 

was Mr. Shabazz, regardless of who started the fight. Defendant additionally assci*ts t h t  securily 

duties were no aspect of a salesperson’s responsibilities; thus, fighting \vas clearly tilirrr vii-cs of 

AD2d 132, 132 [ ls t  Dept 1999]), which involved a11 assault by a tolceii booth atiendant in ;in 

attempt to prevcnt pa ihndl ing  outside of his booth. The First Dcpartnicnt a fh-med siiiiiiii:iry 

judgiiient iii the del‘endant’s favor, holding that the tokeii booth attcndnnt’s use ol‘ form \vas 

“such a widc departure from [the] noriiial inelhod of performance as not to be rcasoiiably 

anticipated by defendant.” To furlher support its contention that MI-. Shabazz’s actions wcre no[ 

in fiirthcrance of defendant’s interest, dcfendiuiit points to the risk to its business i-epiita~ioii and 

relationships with its neighbors posed by fighting. 

’ Defendant’s documentation suggests tha t  MI-. Shnbazz may Iiave reiiiriied 10 work that  ,Lvrck. I lowevci-, 
Mr. Alan Talmadge, one of defenda11t’s iiianngei-s, explains this discrepancy as a clerical CI-I-01.. Bccause this issue I S  

not relevant to the rcsoluiioii of this case, it will not be discusscd further. 
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Defeiidaiit additionally coiltends that there was 110 cvidence of a past history of \iolence 

or anger iiianagemenl difficulties in Mr. Shabazz’s personnel 

rdereiices. ‘Clius, derendant asserts, i t  was not reasonably foreseeable that Mr. Sllabazz W O L L I ( ~  

have been iiivolved i n  any altercation. Dere’enda~lt also points to testimony o r  the plainti [[to 

establish that tlie altcrcatioii was unforeseeable; speciflcnlly, plaintiff attested t h a t  thcre Ilad bcen 

no liistoiy oEill will betwceii the two individuals or between any eniployees or  Chevrolct SatllrIi 

and tlie plaintiff. Additionally, plaintiff testified that lie had been professionally cngaged \vitll ;I 

customer prior to being attacked by Mr. Sliabazz, and that he had done iiotliiii~ to provolit  thc 

attack, 

or as revenled by his 

Plairrtrff‘s Oppositiolt 

Plaintiff contends thnt dcfciidaiit is vicariously liable for the acts of its employec., MI-. 

Sliabazz, and asserts that defendant has not addressed plaintifi’s claim that dcretidanl \\‘as 

iiegligent in hiring Mr. Shabazz. Plaintiff additioiially asserts that two C O - M ~ O ~ ~ ~ I - S  oYpI~iiitilT 

will attest that defendant actually cncouraged the actions of MI-. Shabazz, which led to plaintiff‘s 

injury. Pliiintiff points to the affidavit supplied by John Joliiisoii (“Mr. J O ~ I I S O I I ” ~ ,  oiie of 

plaintiff‘s witnesses, to establish that defendant ‘ceiicourr~ged thc actions of Ilieii. cniployces 

which ultimately is the underlying cause of the above entitled action.” In his al‘ticlavit, MY. 

Johnson states that “Chevrolet-Saturn o f  Harleiii would constantly send their employees over 10 

Potamkin Cadillac of’Harlem to solicit our clieiits to their showroom” aiid Ihat “ i t  was c‘oiniiioii 

knowlcdge that the nianagement of Chevrolet-Saturn of Harlem would ciicouragt. \vliatcvcr 

Copies of Mr. Shabazz’s pci-sonnel records and defentlani’s “employre’s handbuok” n :TU autli t i i i ica~cd 
by Mr. Taliiiadge in his affidavit. 
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mealis necessary to solicit[] our clients.” 

@ fei I tlii I I  t ’s h‘ ep ly 

In reply, defendant points out that plaintiff failed to cite any cases to suppori plniiitil’f’s 

contentions. Dcreldant additionally points out that plaintiff, as the opponcnt to the summaly 

judgment motion, failed to providc evidence in admissible form suflicieiit tu raisc a ti-iablc isstie 

of fact to counter the motion. Defeiidant asserts that the aflirmation of’plaiiiliff‘s In\i.yer, \vhicli 

largely coiitaiiied coiiclusory statements, is “without evidentiaiy value,” and that tlic affidavil o r  

Mi-. Johnson is insufficicnt for three reasons: first, it does not state that thc a f f i a n ~  is over I S 

years o r  age; sccond it docs not provide the roundation necessary to esiablisli Iwawledgi: attested 

to therein; and third, d e h d ; d s  conduct as allegcd, eve11 if true, is not cnougll to cstablisli tha t  

the attack was approved by defeiidaiit. 

Defendant additionally poiills out that tlie affidavit of its own general tiiiuiager, h4r. 

Talmadge, establishes that Mr. Shabazz’s conduct was, in contrast to being encouraged or 

directed by defendant, expressly forbidden. 

At1 alvsis 

It is well settled that where a defendant is the proponcnt o f 3  motion for simiiiiai-y 

judgment, the defendant mis t  establish that tlie “cause of action . . . has no nierit” (CPLR $ 

3212[b]), sufficient to warrant the court as a iiiatter of law to direct judgnictit in I l k  or hcr I%! or 

(Bzrsh v St. Chirp‘s liosp., 82 NY2d 738, 739 [1993]; Wiiiegiml v NCII’ Yoi-lc l J t i i \ ! .  hdr..tl. C/ i - . .  b-l 

NY2d 85 1 ,  S53 [ 19851; Wright 1’ Notioual Antzrser~rei~ts, l/ic.,  2003 N.Y. Slip 0 1 3 .  5 139O(U) [Sup 

Ct New York County, OcC. 21, 30031). This standard requires th t i t  h e  proponent o f a  iiio~ioti h i -  

summary judgment malic aprinin fucie showing of entitlemeiit to jiidgiiient as a matter o f  law, by 
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advancing sufficient “evidentiary proof in adiiiissible Tomi” to demonstrate the ahselice ul’:iny 

illaterial issues of fact (IVirzeyd  new YO7.k UIII’V. ]Wed. Crr.., 64 NY2d 8 5  1, S 5 ;  [ 19S5]; 

Zzickemirrir 11 City ofhrciv York, 49 NY2d 5 5 7 ,  562 [ 19801; SihJerwu~// 11 Pcr//)i / /( / t jr .  307 AD2d 

230, 762 NYS2d 386 [ 1” Dept 20031; Tlroiiius 1’ HolAwg ,  300 AD2d 1 I), 1 1. 75 1 N1’S2cl 433, 

434 [ 1“ Dept 20023 [defendant iiot entitled to sumiiiary j iidyment where he fililcd to I)roduce 

admissible evidence demonstrating that no triable issue of fact exists as to whethcr plaiiitil’r 

would have been successfill i i i  the underlying negligence action]). Tliiis, the iiiotioii IiiLlsi bc 

supported “by affidavit [fioiii a person having knowledge of the facts], by :I copy ol‘ilic plc;tdings 

and by otlicr available proof, such as depositions” (CPLR $ 3212[b]). 

Alternatively, to defcat a niotion for summary judgment, thc opposing party iiiiist slio~v 

facts sufficieiit to require a trial of ally issue of fact (CPLR 53212[b]). Thiis, wlicru the 

proponcnt of the iiiotioii makes aprir7ia-fcrcie showing of entitlcnietit to suiiiiiiat.y jLirlgiiieiit, tlic 

burden shifts to the party opposiiig the iiiotioii tu deinoiistrnte by adniissible evidciicc the 

cxisteiice of a Fxliial issuc requiring a trial ol’tlie action, or to tender ail acceptable excuse h i .  his 

or her hilirrc to do so (l/’er.riie‘tte v Keitwoi-th Ti~rck Co., 68 NY2d 7 14, 7 17 [ 19861; Z M : / ~ I N M / I  i~ 

City oJNew Yo&, s~41~~ri1, 49 NY2d a t  560, 563;  Forrest 1) Jcivislt GiiilllJbr the llliiirl, 3UO AD2d 

546, 765 NYS2d 326 [l” Dept 20031). Lilic the, proponcnt of the motion, thc p;irLy opposing thc 

motion must set forth evidentiary proof in adiiiissible Eoiin in support or  his or her claini that 

material triable issues OF fact exist (Zzrckeiwtcrrz, mjwo at 562) .  Oppoiieiii “1ii11st asseiiible and lay 

bare [its] affiimative proof to demonstrate that genuine issucs of fact exist” and  “l.lic issue riiiist 

be shown to be real, not fcigned since a shaiii or frivolous issiie will 1101 prcclude summary 

relief’ (Komf‘id v NRX Techriologics, Iric., 93 AD2d 772 [ 1st Dcpl 19871, u ~ J l .  (12 K Y 2 d  680 
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[ 19841). 

An einployer may be held liable for tlic iiiieiitional toids of its employee, such as tllc 

assault herein, under thc theory of respondeat superior when tlie cniployee is acting wilhin the 

“scope of employiient” a1 the tiiiic of the commission of the tort (Hiviellu IJ lVuld/-o/I. 47 NY2d 

297, 302 [ 19791, p o l i n g  Molt 11 Coiisi4iiier.s ’ Ice Co., 73 NY 543 [ 18741). To dclermiiic t h i s  

scope, the Court of Appeals has applied the following tesl: “whethcr the act ivas done \vhiIe [hc 

servant was doing l i s  master’s work, 110 matter how irregularly, or with what disrcgal-d o f  

instixctioiis” (Rivielh,  44 NY2d at 302, iiitenial quotations omitted, see cdso S1111~i/3 I) C ’ i l ~ )  qf’ 

New Yoi-k, 98 AD2d 529, 531 [ 1” Dept 19541 [“[Wheii] dolie with ;i view to tlic Ilu-ther;mc of 

that business and the master’s iiiterest, tlie mastcr will be held responsible, \4helhCr tlic X I  be 

done negligently, wantonly, or even willfiilly,” quoting Morf]) .  “[Tlhe eiiiployer need not  have 

foreseen the precise act or mamier of  the injuiy as long as the general ty)c oCcoiiiliicr: may I~nvc 

bccu reasonably cxpected” (Hiviello, siqiri/ at 304). Tlie cleteniiinatioii ol‘wlictlitl- the dwLriiic 

applies depcnds upol-i, T h e  connection between the time, place and occasion ii,r the X I ;  t l i ~  

history of the relationship between eiiiployer and employee as spelled out in acttiid praclice; 

whether tlic act is one commonly doiic by such an employee; tlie extent i) f depwtirre ii.0111 ~iol-niul 

methods of perfomlance; and whether the specific act was one the eiiiployer coiild re:isoiiabIy 

liave anticipated.” (Xivicllo, 47 N.Y.2d at 303). “The doctrine is prciiiised ~rpoii ;I notion [hat tlic 

employer ‘is justly held rcsponsible when tlie servant through lack ofjudgmeiit or tliscri‘tioii, or 

from iiiilrtiiity of temper, or under tlic influence of passion aroused by the circiiiiistanccs :iud thc 

occasion, goes beyond the strict line of his duty or authority, and inflicts an utijustiliablc iiijiiiy 

upon another’” (Rirnios v .Jclke Rec/lt>> Co., 2 1 AD3d 714, 801 NI‘S3d 506 [ I ”  Dcpt 20051 rici//g 
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De Wultl I! Seideiiberg, 297 NY 335,  33s [1948]). 

Questions regarding wliether an act was performed within the scopc of eimployment al-e 

normally left for the jury (Riviello, 47 NY2d at 303, Schi f t ,  304 AD2d ai 193 ), \vi th coLll.ts 

deciding such issue as a matter of law only when “the iittdispiited f i lc~s proviilc / i o  h . s i s  for the 

application or  the doctrine” (Schilt, 304 AD at 193, emphasis added). Howevci-, ihe nctual 

authorization or condonation by tlie employer, O C  employee’s actions, clcarly plnces the actions 

withiii the scope ofeiiiploymeiit (see Yebonlz v Sit~ipple, 256 AD3d 204, 205 [ 1“ Dcpt 20011; 

Kwak v Wo@wson, 258 AD2d 41S, 418 [ l s t  Dept 19991). 

Yet, a11 employer is relieved froni liability for its eiiiployce’s acts only “where a11 

employee’s condiict i s  brought on by a matter wholly persoiial in nature, the source of \vliich Is 

not job related . . .” (Stavitz, 38 AD2d at 531, cj; Rmnos v Jcilie H c c i / / j l ,  2 1 AD3tl 744, 746 [ I ”  

Dept ZOOS] [“There is 110 evideiice that Ihc [perpetrator] had any persuiial iiioti\.a~ion for tlie 

assault. His aiiiiiius, shared by nianagenieiit, was about tlie relit strike”]). 

In tlie casc at bar, the plaintiff testified that, before bcing iltlaclied, he W B S  spealiiiig with ;i 

custome,r in front of the Putainliin-Cadillac dcalersliip. As plaintiff was talking uri ih  tlic“ 

customer, Mr. Shabazz rail towards Lheni, and told thc customer “ i ~ - l i a ~ ~ e i -  Pormikiii’s ofI2riiig 

you, I can offer the best here at Saturn.  We cui offel- YON the best here, so conic with me.” Thc 

customer declined and plaiiiliff continued to talk to the ciwoiiier. Next there w i s  ai1 eschange 

betweeii plaintiff and Mr. Sliabazz as to whethei- plaintiffs coiitinuecl comiiciits were dircctcd at 

Mr. Shabazz or to the ciistomer. MI-. Shabazz then took out ;i peii and s~arled cursing at 11.11: 

plaintiff, Mi., Shabazz struck plaintiff with n pen several l imes, struck plaintiff’s ,law, ptinchcd 

plaintiff, and twisted plniiitil’f‘s ann ,  causing plaintiff to h l l  to the groiiiid. PIa in~i i f  (iirthci- 
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testified that Mr. Shabazz’s manager said to h h .  Sliabuzz, immediately after thc :l,ttacli, “\\Jay to 

go, this is how you handle this business.” Plaintiff also stated that b b .  , . the pcopl~: ai the 

Chevrolet dcalersliip [would] always collie in fiont of oiir lot here and inside of our- building, of 

the Potam kin  building, soiiietimes with [heir customcrs i o  show them our cars a n 3  ihey have 110 

riglit to, and they’ll takc their sign and briiig their sign to o w  place, ~ 1 t l  (hey had IIC) righi doilly 

h a t  . . . .” The above testiiiiony is sufficient to raise an issue ofl‘ict as to whet11u1. l hc  clisptlte 

and resulting altercalion were coiiiiuitted while Mr. Sliabazz was acting witliin h e  scope of his 

employiicllt when he committed the assault, and whether his actions werc performcd in the 

furtherance of his eiiiployer’s interest (see Riirrlos I’ Jizlie H o d q )  Lo., 2 I AD3cl 734, 80 1 NYS’d 

566 [ 1” Depl ZOOS]). Altliough defcndant’s witness, Mr. Alan Tulmadgc, asseriecl t h t  lic did not 

hear of any nianager iliaking such statements io Mr. Sliabazz, there was 1-10 evideiice lirom a 

witness with personal knowledge or who observed the incident establishing that plainti Tl”s 

version of the events did not occur. Thus, this Cour~  cannot state that the “imdispuied h c i s  

provide no basis for Ihe application” of the respondcai supcrior doctrine. 

Flowers was cited by defendant lor the proposition that, even wlien the pcqielraroi”s goal 

overlaps with the employer’s, a method of perfomiaiice that is a “wide departure” from iiorrniil 

methods will not be attribl1table to the employer. Flo\ve/-s, however, is distinguishable in t l i a ~  

there was no evidence on thc record that the New Yorlc City Transit Authority co:idoiiecl 01’ 

encouraged the tollbooth atteiidaiit’s behavior. Accepting plaintiff’s testimony ;is true, ;is h i s  

Court must, an issue of fact exists as to diether  Chevl-olet Satuni, through the aclioiis o r  Mr. 

Shabazz’s manager, explicitly cncouragcd and condoiieci hlr. Shnbazz’s aclions. Tlierc I‘ore, 

defendant’s motion for suinmary jiidgmcnt musl be denied. 
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Plaintiff also claims that the dekndanr is liablc uiider the theory of negligcri t hiring. An 

employer can be Iielcl liable for its employee’s torts cveii when a dcl‘endaiit-c~iil~loyzc is not 

fouiid to be acting within llie scope of einployiicnt i f  thc employcr was ~iegligoni in hiring the 

employee. However. “[rlecovery on negligent hiring and retelltion tlicory recluircs a showing tha t  

the einployer was on notice of a propensity to commit the allegcd acts” ( IVlliic 1 7  f-Zumpfu// Mgr. 

Co., LLC, 35 AD3d 243, 244 [ 1“ Depl 20061). To avoid 1i;ibiIity. the tleKeiidmi1 nitis1 submit 

evidence to demonsti-atc a pi-inirijicie showing of lack of noticc. It is tlicn incun-ibcnt /?)I- the 

plaintiff to provide evidciice sufficient to raise a triable issue of F ~ c t  to coLintzr such ;I sI1c)’+viiis 

(id., see ul’sa Gonzez v City oJNew York, 304 AD2d 374, 374-75 [ ls t  Dept 20031; Deloi i~ 1 1  Llii/lit 

Coiirier Service, 140 AD2d 278, 280 [lSL Dept 19SSl [“Negligence, liowevcr, is not presiuned. It 

must be proved by the plaintiff, and it must be proved by a prepoiiclcrance of ~ l i c  ~c\*icleiice”]). 

In this case, dcfcndant made apririia fcicie showing thal it had iio notice of any 1 iolcnt 

tendencies of Mr. Shabazz vin testimony of its witness, Mr. Talmndge, rind viu MI-. Shabazz’s 

personilel records. Plaintiff has provided no evidence to suggest that defmdiuit \\‘as on noticc o r  

Mr. Shalmzz’s violent tciideiicies, 01- even that 3 more thorough iiivcstigation oj’A,Ir. S11:th:u.z’~ 

backgroui,id would have rcvcaled such tendencies. Plaintiff, in fact, proiriclecl iiu cviclencc of  kli-, 

Shabazz’s past history of violence whatsoever. Thus, plaintill‘s claim based on iiegligtnt hiring 

in  us t fai I ,  
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Based 011 the foregoing, i t  is hercby 

ORDERED that the motion by defciidant pursuant to CPLR 4 32 12 h r  suiiiiiiary 

judgment dismissing tlic complaint ofplaintil'P is deiiied as to the claim of  respclndcn[ slipcrini.; 

and it is further 

ORDERED that the motion by defendant pursiiant to CPLR 5 3212 For siiiimary 

judgmcnt dismissing the complaint of plaintiIFis granted as to the claim based ciii negligeill 

hiring; and it is flirther 

ORDERED that dcfendmt serve a copy of this ordcr with notice of eiih-y tipon all Ixirties 

within 20 days of enlry. 

This constitutes the decision and order of the Court, 

Dated: Novcmber 10, 2005 pa -_ -- 
Hon. Carol Robinsoil clmead, .I.S.c'. 
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