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SUPREME C:OUR1' 
COUNTY OF NEW 

RITA RUTTOLPH 
-----__l--l__ 

OF THE STA'I'E: OF NEW YOKK 
YORK: IAS PART 15 

X -_____-___--___I--_I------ 

P l a i n t i f f ,  
Index No.l07RR0/06 
M t n  Seq.002 

-against- 
PS MARCATO ELEVATOR COMFANY, I N C . ,  
MANHATTAN PTJAZA ASSOCIATES LP. , 
AQUARIUS MANAGEMENT (30RP., and 
MANHATTAN PLAZA TENANT'S ASSOCIATION 

Defendants. 

WALTER B. TOLUB, J.: 

T h i s  is A q u a r i u s  Management Corp 

P l a z a  Tenant's Association's (Manhattan P l . a z a )  motion f o r  

condi t - i o n a l  summary judgment against. Defendant PS Marca to  

Elevator Company, Inc:. (Marca to )  on its c1ai.m f o r  contractual and 

common law i n d e m n j . f i c a t . i o n  (CPLR 3 2 1 2 )  

F a c t s  

The  u r t d e r l  y i n g  a c t i o n  j s o n e  f o r  personal i nj u r i . e s  

P l a i n t c i f f  c l a i m s  s h e  was i n j u r e d  on A u q u s t  23, 2005, when she qot 

off of an  e l e v a t o r  a t  400  West 43'"' Street NY, NY ( B u i l d i n g ) .  

When t h e  door opened on the main floor, P I - a i n t i f f  claims she 

stepped out, t r i p p e d  and fell. 

At. t h e  time of t h e  i n c i d e n t  t-here was  a c o n t r a c t .  (Agreement) 

between Manhatt-an P l a z a  and A q u a r i u s  as owners and  Marcato as an 

e l eva t .o r  contractor - The agreement between ILhe par,l:ies was dated 

May 29, 1996. The Agreement provided  t h a t .  Marcat.(], agreed to 
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f u r n i s h  a l l  w o r k ,  .Labor, s e rv i ces ,  m a t e r i a l s  a n d  equipment 

necessary for t h e  m a i n t e n a n c e  servj.ces, p r e v e n t a t i v e  m a i n t e n a n c e  

procedures, repairs, a d j ~ i s t m e n t s  and component rcplaccments for 

t h e  elevators and r e l a t e d  a p p a r a t u s  for t w e l v e  passenger 

e l e v a t o r s  i n  t.he B u i l d i n g .  

Paraqraph 9 of t h e  Agreement states i n  relevant p a r t  t . h a t  

d u r i n g  t h e  e n t i r e  d u r a t i o n  o f  the Agreement, t h e  contractor 

(Marca to)  w i l l ,  m a i n t a i n  Workman’s Compensa t ion ,  General 

Comprehensive Liability o r  Manufac:turer’ s E)roduc.t.s and 

C o n t r a c t o r ‘ s  1 i i l b i l i t . y  naming Manhattan P l a z a  and  A q i i a r i  1.1s a s  

additional. i n s u r e d  p a r t i e s  and t h a t  the p u b l i c  1 i a b i l . i t y  

i n s u r a n c e  cover a t  l e a s t  $ 3 , 0 0 0 , 0 0 0  f o r  a n y  s i n g l e  occi.irrence 

(Manhat tan  Plaza E x .  D ¶9). I n  a d d i t - i o n  t o  p u b l i c  l . i a h i l i t y  

insurance, t h e  c o n t r a c t o r  s h a l l .  i n d e m n i t y  and  hold harmless 

Manhat-tan P l a z a  and  A q u a r i u s  f rom a n y  r:l.aim or o c c u r r e n c e  a r i s i n g  

out: of t -he  opera t i .ons  of  t h e  Contractor, i t  subcontractor, 

a g e n t s ,  se rvant  or employees (Id). 

The Agreement also s t a t e d  tha t .  t h e  owner would n o t  he 

responsible or l i a b l e  for any injury to any p e r s o n ,  whet.he.r 

employed b y  t h e  C o n t r a c t o r  o r  otherwise o r  f o r  t .he  loss o r  damage 

to any property whether b e l o n g i n g  t o  the C o n t r a c t o r  o r  o t h e r s ,  

a r i s i n g  out of  t h e  a c t s  of  t:he contractor o r  its a g e n t s ,  

s e r v a n t s ,  and/or employees d u r i n g  t -he p r o q r e s s  nf w o r k  c o v e r e d  by 

t h e  Agreement (Manhattan P l a z a  Ex. I3 71.6). The Agreemen t  s t a t e d  
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that l i a b i l i t y  of the C o n t r a c t o r  is absolute and i n d e p e n d e n t  o f  

any q u e s t i o n  of  negligence on i t s  part o r  i t s  a g e n t s ,  servants 

and employees ,  a n  that t .he  f a i l u r e  of t h e  owner t o  direct t h e  

Con t racLor  t.o take any p a r t j  C U I  ar p r e c a u t i o n ,  s h a l l  not excuse 

t h e  Conr- rac tor  Lrom liability i n  the event of  damage 0.1- injury to 

p e r s o n  or property (Id) I n  t-he e v e n t  that a suit is brought 

a g a i n s t .  t .he  o w n e r  r e g a r d i n g  a n y  c l a i m  arising from a n y  of t h e  

abovernent-ioned causes, t h e  ContracLor w i l l  d e f e n d  a n d  indemnify 

the owners  i n  siuch litigation at ills own expense (u). 
'The indemni-ty insurance rider in the Aqreement. p r o v i d e s  t h a t  

the  C o n t r a c t o r  agrees, t o  t h e  fullest. extent permitst.ed by the 

law, t o  assume Lhe e n t i r e  r e s p o n s i b i l i t y  and 1 iab i l . i l : y  for and 

defense arising ou t  of or in c o n n e c t i o n  with, or a s  a consequence  

of  the performance of a l l  w o r k  at the R u i l . d i n g .  The rider 3150 

provides that the Contractor will pay a n d  i n d e m n i f y  t h e  owners of 

, t h e  Building and w i l l  hold each o f  t h e m  harmless from p a y i n g  fo r  

any  l o s s  O K  damaqe, cost or expense, including judgments, 

attorneys' fees  a r i s i n g  out of  o r  in c o n n e c t i o n  w i t h ,  o r  a s  a 

consequence  o f  the performance of a1 -1 work a t  Manha t t an  P l a z a .  

Manhat. tan Plaza and A q u a r i u s  seek c o n d i t i o n a l  summary 

judgrrient on t h e i r  contractual and common law i n d e m n i f i c a t i o n  

claims against Marc.ato based on t . h e  Agreement and the t e s t j - rnony  

o f :  ( 1  ) M r .  Maloney, t .he  MarcaLo Y j .dent  mec;hanic who t-est  j - f i ed  

t -ha t ,  i n t e r  a l i a ,  the e l e v a t o r  became mis-leveled, ?.hat: he fixed 
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jt and t h a t  t h e  e1evato . r  thereafter worked n o r m a l l y ;  (2)Mr. 

Uetts, t h e  executive v i c e  president of Marcato, who t e s t i - f i e d  

t h a t  Marcato was the  sole s e r v i c e  provider f o r  t h e  e l e v a t o r  

i n v o l v e d  in the incident; and ( 3 )  M r .  Hunnings ,  the d i r e c t - o r  o f  

operations at .  Manhat tan  Plaza, who t e s t . i f e d  t h a t  Marcato was 

s o l e l y  r e s p o n s i b l e  f o r  ILhe maintenance of t h e  e l e v a t o r s  and no 

one else w o u l d  perform w o r k  on the e l e v a t o r s .  

Discussion 

To be c l e a r ,  Manhattan Plaza and A q u a r i l l s  do n o t  seek 

summary judgment  dismissing t h e  Complaj .nt ,  r a t h e r  this is a 

motion for summary ji.idgment on t h e  c r o s s - c l a i m s  a g a i n s t :  Marcato. 

Manhat tan  Plaza and Aquarius s e e k  r e l i e f  based o n  common law a n d  

con t r a c L ua L i n demn i t. y . 

I n  m a t t e r s  c o n c e r n i n g  contractual and  common-law 

i n d e m n i f i c a t i o n ,  it i.s w e l l .  e s t a b l i s h e d  t h a t  t h e  one seeking 

i n d e m n i t y  musk prove  not o n l y  ,that it  was not g u i l t y  of a n y  

negligence beyond t h e  statutory l i a b i l i t y  but m i d s t  tils0 prove 

t h a t  t h e  proposed i ndemni . tor  was gui1 t .y  o f  some negligence that 

c o n t r i b u t e d  to the causation of t h e  a c c i d e n t  (Cgcala v ,  S t e a m s  

Conrad and Schmi-dt. Consul t i n s  E n q i n e e r s ,  Inc, , 10 Misc3d 

1066 (A) [December 2, 20051 c i t i n g  Corerria v .  Professional Data 

Manaqement I n c . ,  2 5 9  AD213 60 [lXt Dept 19991). 

For a moving p a r t y  t o  ob t - a in  summary judgment, the c a u s e  of  

a c t i . o n  or d e f e n s e  must be e s t a b l - i s h e d  s u f f  i c i e n t l y  t.o w a r r a n t  t h e  
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court as a matter of l a w  i n  d i r e c t i n g  judgment. i n  the movan t ' s  

f a v o r  (Sap tono  v .  Bertelsman Proper ty ,  2 1  AD3d 7 1 2  [13'. Dept 

200SI ; CPLR 3212 [b] ) . Herre Manhat.kan P l a z a  arid Aquarius have  

d e m o n s t r a t e d  t h e j  r pr ima f a c i e  e n t i t l e m e n t .  t.o summary judgment  b y  

v i r t u e  o f  t h e  Agreement and the d e p o s i t i o n s  of Mc. Maloney, Mr. 

Batt-s  and M r .  H u n n i n g s .  The e v i d e n c e  presented i n d i c a t e s  t h a t  

Marcaro was i n  sol.c c o n t r o l  of t h e  Building- ' . . ;  e l e v a l o r s  and t h a t .  

neither Manhattan P l a z a  nnL Aquarius were n e g l i g e n l -  in their 

actinns and t h a k  they did n o t  pe.rform w o r k  on the e leva to r s  and 

d i d  not. have n o t i c e  of a problem with the elevator. 

In order  t o  defeat the summary judgment mot.inri, Marcato m u s t  

show the existence of a bana f i d e  i s s u e  r a i s e d  b y  e v i d e n t . i a r y  

f a c t s ,  r e l i a n c e  upon mere conc:J~usions,  expressions of hope or 

u n s u b s t a n t i a t - e d  allegations are i n s u f f i c i e n t .  (Santono v. 

Bextelsman Prolnertv,  21. A D 3 d  712 [ l'r nept 2005 1 c i - t i n g  j?ol;uba 

Ex t r i j de r s  v .  Ceppos,  46 NY2d 2 2 3  119'781; C ~ r c g s a n  G r o u p  v .  

Morris, 10'7 A D % d  622 [I"' Dept 19851). Marcato argues that: t h e  

motion f a r  summary judgment j .3  premat-ure because it j s  unclear if 

Manhatt-an P l a z a  was negligent. However a s  stated above, w i t h o u t  

more, e x p r e s s i o n s  of hope or unsubstantiated allegations a r e  

i n s u f f i c i e n t  t o  d e f e a t  a m o t i o n  for summary judgment. .  

In the absence o f  .showi.ng a c t u a l  n e g l i g e n c e  o n  M a n h a t t a n  

Plaza or Aquarius's part, and where under t h e  Agreement., Marcall0 

assumed responsibility for the m a i n t e n a n c e ,  i n s p e c t i o n ,  repair-  
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and servicinq of  the e l c v d t o r s ,  and  a y r c e d  to indemnify Manhat tan  

P l a z a  and  Aquarius for injuries a r i s i n g  out of t h e  performance 

t h a t  w o r k ,  the  mol i n n  €or conditional summary judgment must be 

and  i s  yranted. 

A c c o r d i n g l y ,  it. i s  

ORDERED t . h a t  Manhattan Plaza and Aquarius’s m o t i o n  for 

srimmary j u d g m e n t  on i t s  contractual indemni ficati on cLaim a g a i n s t  

M a r c a t o  is g r a n t e d  to t -he  e x t e n t  t h a t .  MarcaLo is 1-ie.Ld 1iabl.e on 

P l a i n t i f - f ‘ s  claim; and  j . t  is f u r t h e r  

ORDERED t h a t  the Clerk of  the Court e n t . e r  j u d g m e n t  

a c c o r d i n g l y .  

Counsel for t h e  parties drc d i r e c t e d  to a p p e a r  fnr a pre-  

t r i a l  conference on December 19, 2008 at 11:OOam in r o o m  335 a t  

60 Centre S t r e e t .  

This memorandum op in i -on  c o n s t . i t . u t e s  t h e  decisi on and  o rde r  

of the C o u r t .  

Dated: \(\l’-t(aP 
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