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SUPREME COIJRT OF THE STATE OF NEW YORK 
COUNTY OF’ NEW YORR: IAS PART 15 

132 LUDLOW STREET LLC, 

Plaintiff, 
Index No. 1 14047/2006 

-against- 

NORMAN KAJSH and TEONARD TAUB, 

-_________-*r___-_________lr^l____l_____----- 

TOLUB, J.: 

In this brcacli o€ contract action, plaintiff 132 
, I,., 

b .  

pursuant to CPLR 3212, for an order granting it suinmary judgment in  thc’amounl of $69,936.00 

plus attorneys’ fees, costs, and disburseinenis in this action. 

Defendants have filed a countcrclaim, pursuanl to Red Propcrty Law 5 234, for an award 

or  attornuys’ fees, costs and expenses incurred in connection with the defense of this action. 

J,udlow is n limited liability company, created under the laws of the State of New York. It 

is the owner in fce of a property located at 100 Rivington Street, New York, New York. 

Defendants Norman Kaish and T,conard Taub maintain a place of business known as 

Kaish & ‘I’aub Development Oroup C‘orp. that is located at 261 Madison Avcnue, 12th Floor, New 

York, Ncw York. 

100 Rivington Corporation (Rivington) is the corporate tenant in accordancc with a 

written lease agreement datcd July 1,2004 (Lease) between plaintiff and Rivington. 

Thc following fads are not in disputc. Plaintiff leased the corncr store and the basement 

area at 100 Rivington Street (the Premises) to Rivington fur ;I period beginning July 1, 2004 

through June 30,20 14. Upon the execution of the I case, defendants Kaish aiid Taub exccuted ;I 
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guaranty (Guaranty) wlicreby thc two men guaranteed the payment of the base rent and addil.iona1 

rents (as such terms are defined in the Lease) at the Premises until the “expiration” or 

“termination” of thc I case. 1,udlow received its last rent payment from Rivington in April o l  

2006. On June 13,2006, Rjvirigton vacated tlie Premises and delivered the keys to Ludlow. 

On September 19, 2006, as a result olRivington’s defaull, Ludlow comnenccd this 

action, asserting two causes o f  action for breach ofthe Guaranty and attorneys’ fees. The 

complaint seeks a judgment in the amount of $45,365.00, together with attorncys‘ fees, costs and 

disbursements in this action. On November X ,  2006, Ludlow relet the Frcmises to Stevc Madden 

Retail, lnc. 

Ludlow argues that it is entitled to sunimary judgment because: (1) defendants executcd a 

writtcii Guaranty to pay Rivington’s basc rent and all additional rents in the event of Rivington’s 

default, (2) the Guaranty is an absolute and unconditional guaran(y., (3) thcrc i s  an undcrlyjng 

debt owed to Ludlow following Rivington’s default and vacahir o l  the Premises, (4) defendants 

have Failed to pay thc arrears under the Guaranty, and (S) defendants have f d c d  to provide a 90- 

day notice prior to vacating, and thus they are liable for rent arrears beginning in May of2006 

and ending in Novemhcr of that same year. 

Defendants argue that Ludlow is riot entitled lo summary judginenl becausc: (1) pursuant 

to the Guaranty, Kivington provided Ludlow with the requisite 90-day written notice of its intent 

to vacate tlie Premises, (2) there was no outstanding rems due at the timc of Rivington’s 

departure, (3) Ludlow failed to mitigatc its damages and obtain a new tenant prior to November 

2006, (4) the copy ofthc [,ease attached to plaintiff’s moving papers is illegiblc, arid ( 5 )  thc 

signatures on thc Ciuaranly attachcd to plaintiffs papers have not been notarizcd. 
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A party moving for summary judgment, pursuant to CPLR 32 12, must demonstraie its 

entitlcment tlierelo as a rnattcr or law. To dcfeat suminary judgment, the pasty opposing the 

motion must show that there is a material question of fact that rcquires a trial (Zzrckermaii v C’ify 

nf’iVew York, 49 NY2d 557, 562 [ 19801). 

Here, plaintiff has demonstrated its entitlement to summary judgment and defendants 

have not denionstrated that a material question of fact remains. 

Where, as here, a landlord seeks summary judgment upon a writtcn guaranty, the landlord 

need only provc no more than an ahsolute mid unconditional guaranty, the underlying debt, and 

the guarantor’s failure to perform under thc guaranty (we Ken.rin,q~on Ilousc (’0. 17. Oram, 293 

AD2d 304, 305 [ lyr  Dept 20021). The Guaranty providcs in part: 

“This Guaranty is an absolute and unconditional 
guaranty of payment and perfurilialice 
(and not merely of collection). Guarantor 
acknowledges that this Guaranty and Guarantor’s 
obligations and liabilities under ihis Guaranty arc 
and shall a1 all times continue to he absolute arid 
unconditional in all respecls, and shall at all lirncs 
be valid and enforceable irrespective of any other 
agreements or circurnstanccs of any nature 
whatsoever which might otherwise constitute a 
defensc to this Guaranty and the obligations and 
liabilities of Guarantor under this Guaranty or the 
obligations or liabilities of any other person or 
eiitily (includiiig, without limitation, Tcnarii) 
relating lo this GuarLmly or the obligalions or 
liabilities of Guarantor hercunder or otherwise 
with respcct to the Leasc or to Tcnant.” 

(Exhibit E to Affirmation or  Steven I,csh, dated January IS ,  2008) (1,esh Aff.). It further 
provides: 

“Guarantor’s obligations and liabilities under 
this Guaraiity shall include, but not be limited to, 
the paymeiit of all Base Rent and Additional 
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Kent (as such terms are defined in thc Leasc), 
and all foreseeable arid unforcsecable damages 
that may arise in the foreseeable ur unforeseeable 
consequence of any non-payment, non-performance, 
or non-observance of, or noli-compliance with, any 
of the terms, covenants, or conditioned [sic] 
described in clauses ‘a’ arid ‘b’ of the preceding 
paragraph (including, without limitation, all 
attorneys’ fees and disbursernciits and all litigation 
costs and expenses incurred or payable by Idandlord 
or for which Lalidlord may be responsible or liable, 
or caused by any such default)” 

(Exhibit E lo Lesh Aff.). 

Ludlows’ submissions establish: that the parties executed an uncondilional and absolute 

Guaranty, proof of an uiiderlyimg debi, and that the guarantors (deleendatits) failed to perform 

under the Guaranty (Exhibit E lo Lcs Afr.); (Affidavit of Eran Varnai, dated January 10,2008) 

(Vamai Aff.). Therefore, Ludlow has dernonstra.ted its entjtleinent to summary .judgment. 

A party opposing summary judgment must produce evidentiary proof in admissible form 

sufficient to require a trial of materinl questions of fact. Mere conclusions, expressions of hopc, 

OI’ unsubstantiated allegations or assertions are insufficient. 

Dcfendants argue that Rivingtoii lawfdly vacated thc Premises pursuant to the lerms of 

the Guaranty. The Guaranr y provides in relevant part: 

“For the Purposes o f  this Guaranty, ‘Vacate Date’ 
shall mean the date specified in a noticr 
(‘the Vacate Notice’) delivered io Landlord in the 
manner specified in thc Lease h r  the delivery of 
notices, which date is the last day of a caleidar 
month and not less than niney [sic] (90) days aRer 
the date of giving the Vacate Notice, upon which 
Tenant, and all persons and entities claiming by, 
through or under Tenant, will: 
(x) vacatc and surrender possession of the 

4 

[* 5 ]



Premises in accordance with all of the applicable 
provisions of the Txase, as if the Expiration Datc, 
as defined in the Lease, thereunder had occurred.’’ 

(Exhibit E to Lesh Aff.). Defendants submilled n copy of a ceriified mail reccipl dcmonstratiiig 

that on Fcbruary 22, 2006, thcy provided Ludlnw with written notice concerning Rivington’s 

intent to vacate the Prciiiises on June 15, 2006 as required under the Guaranty, <and thus they are 

not liable for thc sunis outlined in the coniplaint (J-:xliibit I) to Affirmation of Brian Clark 

Haherly, dated Februaty 15, 2008) (Habcrly Aff.). However, Ludlow contends that it nevcr 

received the alleged letters. 

Gencrally, “‘proof that an item was properly mailed gives rise to a rebuttable presumption 

that the itciii was received by the ~ ~ ~ K ~ s s c c ’ ”  ( N e w  York Prcshyt Hosp. v Allsra/e Ins. C ’ o  , 29 

AD3d 547 [2d Dept 20061). The presumption may be created by either proof or  actual inailiiig or 

proolof a standard office practice or procedure designed to cnsure that items are properly 

addressed niid mailcd (id), Furthermore, “an addressce’s signature on a certified mail receipt 

supports R finding that the addressee received the noticc” (State Fumi Mut. Aiifo. Ins C’o. 17 

Kunklim, 3 AD3d 418, 419 [ l “  Dept 20041). 

Defendants subrnittcd a copy of a cel-tified mail receipt along with an affidavit li-orn their 

attorney to support lheir allegations (Exhihit I3 to Haberly AQ; (Affidavit o f  Howard Leder, 

Esq., sworn to 011 February 15, 2008) (Leder Aff.). Howcver, defendants’ submission failed to 

includc the official stamp of the IJnited States Postal Service ( Exhibit D to Haberly Aff.). 

Defcndants also failed to submit a copy of the addressee’s (L~idlow’s) signature on the certified 

mail receipt. In addition, the record reveals that thc United States Postal Service has no record of 

the  certified mail receipt submitted by defendunts (Exhibit I1 to Lesh AK).  Hence, Ludlow’s 
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allegation that i t  never received the requisite written notice of Kivington’s plan to vacate prior to 

Ludlow serving defcndants with a notice to produce, along with the submissions from the United 

States Postal Service, followed by defendants failure to produce Ludlow’s signaturc on thc 

alleged ccrlified mail rcceipt arc sufficient to rebut the presumption of reccipt raiscd by 

defendants’ proof of mailing (Slalc Fmm Mut. Auto. Ins. Co. 1, Knnkam, 3 AD3d 418, supra). 

Defendants I‘urther contend that they are not liablc: for Rivington’s rent arrears bccause 

Ludlow should have applied Rivington’s $ 1  7,922.00 security deposit to satisfy the base rent due 

in May and Junc of 2006. It is undisputed that Rivingtoii failed to reinit payment for the months 

of May and June of 2006. Article 5 1 ol’ thc 1,case provides in part: 

“Tenant has dcposited with 1 ,andlord the sum of 
$1 7,400, in cash, as security for the faithfill 
performance and obscrvancc by Tenant of the 
tcrms, provisions and conditions ofthis leasc; 
it is agrccd ihat in the event Tenant defaults in 
rcspect of any of the terms, provisions, and 
conditions of this Icase, including, but not limited 
to, thc payment of fixed rent and additional rent, 
Landlord may use, apply or rctain the wholc or 
any part ofthe security so deposited to thc extent 
required Lor the payment o f  any fixed reill and 
additional rent or any other sun1 as to which 
Tenant is in defimlt or for any sum which 
Landlord may expend or may be required to 
expend by rcasoii of Tcnaiii’s dcl‘ault in respect 
of any of ihe terms, covenants, and conditions 
of this lease, including but not limited 10, any 
damages o r  defiicicmcy accrued before or after 
sumn?ary proccedings or other re-entry by 
Landlord. In the event that Tenant shall fiilly 
and faithfully comply with all of tlie tcrrns, 
provisions, covenants, and conditions of this 
lease, the cash security and any interest thereon 
sliall be returned to Tenant after the date fixed 
as the end o f  tlie lease and aftcr delivery of entirc 
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posscssion of the Demised Prcinises to Landlord. 
In the evenl Landlord applies or relains any portion 

of all of the security deposited, ‘Tenant shall 
forthwith restore thc amount deposited sliall 
be equal to two (2) months ofFixed Rental” 

However, even il‘the vacate notice had been proper, defendants were still liable for the rent 

arrears because, under the Guaranty, all amounts due and owing prior to the vacatc datc should 

have heen paid prior to the termination date (Exhibit E to L,esh Aff.). 11 is clearly written within 

the Lease that “Landlord may use, apply or retain the whole or any part of the security so 

deposited . . . lor any sum which Landlord may expend or limy be required to expend by reason 

of Tj’cnant’s default in rcspect of any of the terms, covenanis, and conditions” of the Lease 

(Article 5 1). Accordingly, Ludlow used Rivington’s security deposit to pay for a broker’s 

commission to relet the Premises and to pay part oftlie legal fee toward drafting a new lease 

agreement for a new tenant (Variiai Aff.); (Exhibits A r5Z H to Affirmation of Stcven l,esh, dated 

March 4, 2008) (Lcsh 11 hff.). Thus, as a result or ICivington’s improper vacatur and defendants’ 

failure to remit all guaranteed amounts prior to the vacate date, defenda~its were liable for 

Rk&igton’s default under the Lcase. 

Del‘endants also argue that they me not liable for Rivington’s default though November 

2006 because Ludlow failcd to mitigate i t s  damages. 

The law imposes upon a party sub,jected to iiisjury from brcach of contract, the duty of 

making reasonable exertions to minimize the injury (Holy Propertics Ltd., L. P. v Kennelh I ‘ole 

Prodr , 87 NY2d 130, 133 [1995]). However, leases arc not subject to this gencral rule, for, 

unlike execut,ory contracts, leascs have been historically recognized as a present trander of an 
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estate in real property (id.). Oiicc the lease is executed, the lessee’s obligation to pay rent is fixcd 

according to i t s  terms and a landlord is under no obligation or duty to the tenant to relet, or 

attempt to relet abandoned premises in ordcr i o  minimize damages (id.). 

As stated above, it is undisputed that Rivin@on abandoned the Premises prior to the 

expiration of the term of the Lewc. Following Rivinglon’s abandonment, T,udlow had three 

options under Article IS  of the Lease: (1) it could do nothing and collect the full rent due under 

thc Lease, (2) it  could have accepted Rivington’s surrender and relet thc Premises for its own 

account therchy releasing the tenant from any furlher liability, or (3) Ludlow could have notilied 

Rivington that it was ciitering and reletting the Premises lor Rivington’s benefit. Il’T,udlow relet 

the Premises for Rwington’s benefit, the rent collected would be apportioned first to repay 

Ludlow‘s expenses in reentering and reletting and tlicn to pay Rivinglon’s rcnl obligation 

(Article 1 8 ol‘ the Lease). However, Article 18 expressly provided that plaintiff was under no 

duty to mitigate damages upon the tcnant’s abandonment ofthe Premises. It provides in part: 

“In case of any such dcfault, re-entry, expiration 
and/or dispossess by summary proceedings or 
otherwise, (a) the I-cnl, and additional rent, shall 
becomc due thereupon and be paid at the tinic 
of such re-entry, dispossess and/or expiration . . . 
The failure of Owner to re-let the premises or 
any pal? or parts thereof shall not release or affect 
Tenant’s liability for damages” 

(Exhibit D to 1 csh Aff.). Thus, Ludlow was within i i s  rights under New York law and under the 

Lease to do nothing and collect any outstanding monies duc (f ioly Properties Ltd., J,.P. v 

Kenneth (,’ole Prods., 87 NY2d at. 134). 

Finally, Ludlow has demonstrated its entitlement to attorneys’ fees. The Guaranty 
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provides: 
“In addition, Guarantor liereby covenants and 
agrees to pay within five ( 5 )  days after Landlord’s 
demand thercfor, all reasonable attorneys’ fees 
and disbursements and all litigation costs and 
expenses incurred or paid by Landlord in 
connection with thc enibrcement of this 
Guaranty” 

(Exhibit l? to Lesh Aff.). As n result of the parties’ agreemenl, Ludlow inay obtain payment for 

all foreseeahlc and unforesceable consequences of non-payment. Thc court has considered the 

remainder of defendants’ unsupported arguincnts and finds them wiavai ling. 

Accordingly, it is 

ORDERED that {he niolion is granted and the Clerk of the Court is directed to cnter 

judgment in favor of plaintiff 132 Ludlow Strcet LLC and against defendants Nommn Kaish and 

Leonard ’ h u b  in the amourit of $69,936.00, tngetlicr with interest as prayed for allowable by law 

from .lune 30, 2006, until the date of entry ofjudgment, as calculated by the Clerk, and thereafter 

at the statutory ratc, together with costs and disbursements to be taxed by the Clerk upon 

submission d a n  appropriatc bill of costs, and it is fhthcr 

ORDERED h a t  the portion of plaintiff‘s action that seeks the rccovery ol‘ attorneys’ fccs 

is sevel-ed and an assessment ihel-cof i s  directed, and it is furtlier 
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ORDERED that a copy of this order with noticc of entry bc served upon the Clerk of the 

Trial Support Office (Room 158), who is directed, upon the filing of a note of issue nnd a 

statemenl of rcadiness and the payment of proper kes, if any, to place this action on the 

appropriate trial calendar for ihc assessment hcreinabovc directed. 

Dated: r b  ( r o / o d  

I 
Walter 13. Toluh J.S.C. 
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