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-ag a i n s t - 

TI 11:: NIEW Y m K  CITY LANDMARKS 
PRES E I< V A‘ 1 ’ I  0 N c‘ () M MI S S ION ~ 

Respondent. 
A ____-_-----__-_______-_-_-~--~------------------_-_-__-__-__--- 

KORNR.EICIH, SlIII<I , I~Y WI’:RNER, 1. 

In  this Article 78 proceeding, petitioner !It’’ and 10L” Strcct, I , . I  , ,C,, challenges a 

de t erm ilia li o 11 c) I‘ rcs po i i  dcii t . The New Y o r k C i ty 1,andmarks Pres erva t i on c:‘ o 111 111 i ss i o i i  

(Cominission or respondent), dated June 20, 2006 (1)ctcrniinalion). The Determination CorifciTed 

landmark status oii ;I ibrnicr puhlic scl~oul building located at 605 East 9’’ Sheet, New Ytork, N Y  

(P.S. 64). On Scptcmber 13, 2006, tlic City Cloiincil ofthc City of New York issued IC~X~LI~~OII  

5 14 qJproving thc 1)ctci-tiiiiiation. 

WaL.k4yro 1 i t i d  

‘I’ht. I’ollowing facts concerning the architcctural style o l  P.S. 64 arc set forth in the 

Determination. P.S. 64 was l i i i i l t  in 1904 through 1906. It was designed by C.E3..1. Snydci- in tht. 

French I<e11aiss~1lcc licvival slyle with a slate-covercd mansard roof, P.S. 64 is located bctween 

91h and 10“‘ Streets bctwccii Aveniies B and C: in the E ~ S L  Villagc, iicar ‘Thompson Sqiiarc P:n-li. 

C’.l3..1. Snydcr. was ;.in architect einployed by tlic New York City Board of Education, who 

developed 21 distinctivc I-J-plan for designing pitblic schools at thc turn of the twciitieth century. 
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The I I-plan cr-ealed opcii tcrraccs cui the side strccts to crcate outdoor recreatioiial space, wi t l i  h c  

indoor spaces inid-block, a dcsign thiil insulatccl classrooms from ncoisc arid provided lighl. I n  

1903, Siiyclcr modilied thc 1 I-plan to iiicliide an auditorium bctwccii tlic lirst h o r  and bascmciit 

with direct acccss liom the strcct, which allowed schools to functioii after hoiirs ;is community 

centers I'or Iccturcs, politic:il liinclions and tlicatl-ical events. P.S. 64 is the oldest extant esainplc 

oi' Snydcr's modilied 1 I-plan. 

I'hc I~c~ci~miiiation also scts Ibrtli the rollowing facts with respect to tlic historical and 

cultural lifc of P S. 04, sciriic of which are derivcd froin expert reports providcd to the 

C'ommission hy Place Matters and AKRF Enginecriiig, PC, At the turn of' the ccntuiy, the 

C'ommit~eu oil tlic C'are 01' Huildiiigs of the Board of t-ihcatioii determined h a t  school 

playgrounds should hc used for dramatic perlornianccs. Y . S .  64 became ;I center for corninunity 

Icctiii-cs and clramatic pcrhriiiaiices for tlic immigrant community of the Lower E a s ~  Sidc. In 

191 4- 191 5, P.S.04 look 1m-t in ;I progrcssivc education program spcarhcaded by William L. 

Ettinger 10 providc vocational education to sevcnth and cighth graders. 'I'hc progrcssivc 

educator, Fli~abetli Irwin, I'oundcr of tlic Tittle Red Schoolhousc, taught at  1'.S.h4 from 19 12- 

192 I .  Ms. Irwin devised a cLirriciiliim that separated children based upoxi I.Q. scores. When she 

leli, P.S. 64 coiiliiiued to iisc Ms. Irwin's mcthocls. The P.S. 64 auditoriuiii was trsed l'or 

spccclics by notablcs such ;is Governor Allied Smith, May~or Jimi-ny Walkcr, and Franklin 

1)clano Roosevcl t .  

111 1977, the school was closccl chic to lack of attciidance, and ;i local ii(oii-profit 

organization. Adul,t-A-l~uildiii~~ received a grant to train local young pcoplc in  flic construction 

trades. A d o p t - A - l ~ ~ i ~ l ~ ~ ~ ~ ~  rehabilitated P.S. 64 and moved into it. Hcgiiining in  1979, C'HAIWS 
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and A ~ ~ ( : ) I ~ t - A - ~ ~ i i l ~ i I i ~  lbriiicd El Hohio, ;I corporalion which leased the builcliiig from New Yoi-k 

City. 1II I3ohio and Adop1-A-Buildirig wcrc part of 3 coiiimunity preservation moveincnt of 

citizen voluntccrs dial took root on the Lower Easi Side and other parts of the City during thc 

1070s. In this pcriod, P.S. 64 hccamc a cenler h r  alier-school programs, theatrical perlbrmances 

and visual art exhibits. ‘I’hc fi7rnicr scliool becalm 21 center I‘or Latin culture, showcasing Latin 

artists. 111 addition, it proiiiotcd new iilm maliers and showed revival filnis. El H o h i o  advancccl 

signilicaiit work in urban ccology, with an emphasis on coiiiiiiuriity gardens, arid urban arts aiici 

cu 1 t urc . 

l’etitioner acquirccl tillc to P.S. 64 in  1999 ~lirougli an auction concluctcd by tlic C’ity (of 

Ncw York. The school was solcl with a deed restricting development to “conimunity facility 

LISC.” ‘ I l c  Ncw Yodi  City Department (of Buildings denied petitioner a building perniit to 

construct 3 iiiricteen-story dormitory on thc site, on the ground lhat petitioner had an insufticiciit 

tiexiis to an  cclucatioiial institulion. I’ctitioncl- cliallcngcd the determination. ‘The Court of 

Appeals upheld tlic I)OB’s determination on March 25 .  2008. 

On Septembcr 27, 3006, pclitioner received a building permit fiorn the New York City 

I-lcpairs and restoration to Facade. No cliaiigcs to use, egress or  Dcparttiicnt of  13iiildjngs l?)r  

occqxincy.” Sonic 01‘ thc clecorativc facaclc Iias been removed p ~ i r s ~ i i ~ i t  to this permit. Thc 

(Icjiiitnissioii docs not dispcrtc that petitioner has the right to alter the l k a d e  because the permit 

was graiitcd bcfbl-c the l~ctcrminatic-~ii was made. Coclc $25-32 1 

/lis(: I w ioti 

Scctioii 3020 (.)I> the New York (:ity Charier (Cha1-tcr) cstablislicd the Commission aIid 

cmpowered i t  to clcsigiialc landmarks after allowing public comment at a hearing. Designalion 
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by tlic Coiiimission is sut!jcct to rccomIncndation by the City Planning Comniissioil to the C'ity 

C'ouncil after ;I public hcaring, folluwccl by appro\al by the City C'ouncil. Id The Mayor has a 

right of veto, suhjcct to ovcrride by a vote of two-thirds of the members of the City Coimcil. Id. 

The Coinmission is composcd cj L'clcveri members, iiicILidiiig a1 least threc architects, one 

histoi-ian, oiic city p1;iiiiicr o r  landscape architect and one realtor. Id. 

- -  Ilie ('ommission also is governed by 525-301 et scq. oftlic New York City 

Administrative C'odc (Code). 'I'he public policy purposc of the statutory schemc is to: 

(a) cl'fict and accomplish tlic protection, cnhaiicciiient and perpetuation of such 
improvciiicnls and landscapu fe'ealiii~s and of districts which represent or retlcct 
elemcnts of tlic city's cultural, social, ecoiioiiiic, polilical and a r c h i t e c t d  history; 
(b)  sak'cgual-d thc city's historic, aesthetic and cultural heritage, as embodied arid 
i-ctlccted in such improvements, landscape leatures and districts; (c) stabilize alld 
iniprove pi-opcrty values in such districts; (d)  h t c r  civic pride in tlic beauty and 
rioblc accor7iplislimeiits 01' the past; (e) protccl and cnhancc the city's attractions to 
tourists and visitors and the support and stimulus to business and industiy thereby 
provided; (t) strengtlicii the ecoiiorny of the city; and ( 6 )  proniotc the use of 
historic districts, landniarks, interior landmarks and scenic landmarks ibr the 
education, pleasLu-c and welfare of tlic people of the city. 

C'oclc 5 25-30 1 .  A landmark is dclitied as: 

[a]iiy impl-ovemciit, any  part 01' which is thirty years old or older, which 113s a 
special charactcr o r  special historical or aesthetic interest c11' value as part d the 
developnient, licritnge or  cultural characteristics of the city, statc or Iialion, and 
which has been dcsignated a landmark pursuant to the provisions of this chapter. 

A laiidiiiark dcsignaticm subject to revicw undcr Arliclc 78 must bc uphcld i f  i r  has 

support in the rccoi-d, a rcasotiablc basis in  law, and is not arbitrary or capricious. Tcc-dwr-s 117,~. 

expcrlisc 01' the C'ommission whcn i t  detcrmines that a landmark has "spccial historical or 
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aesthetic interest.” I d  at 42. JII making a dctcriiiination, the C.’ommission is not limited to thc 

J’lcts, views, tcstiinony o r  eviclcncc siibinittcd at thc public hearing. Code $25-3 13( b). 

I’etitioncr’s lirst chnllcngc to thc Dctcnnjilation is that i t  was based solcly on pirhlic 

prcssiirc. Howcver, tlic qq7clla1e precedents Nhicli pctitioncr cites, all involve 1andmai.k 

ciesigr-iatioiis that lacked m y  evidence other than public opinion. In this proceeding, t11c 

Commission relied Lipon nrchitcctural, cullural and historical evidence of cxperts and its own 

invustigation, which concluded that P.S. 64 i s  01‘ special architectural, cultural ancl historical 

signi ficaii~c. While pctilioncr prcscnts experts who opine that P.S. 64 is insutficiently spccial 

lrom :in architectural viewpoint and that its historical and cultural value is not s ig~ i i f i c~~ i t  enough 

h r  clesigiiation, this c w r t  cannot resolve a battle o f  experts so long as there is a rational basis for 

the 13cteriiiination in  the i.ccord. 

Pctiiioncr Iiiils 1 0  contradict tlw Commission’s linding that P.S. 64 is the oldcst cstant 

Snydcr school with :iii airditoriunl accessiblc fiwn the street. Petitioner’s architcct states that 

DcWitt C’linton I ligh School boasts “a splendid lecturc hall positioned for easy community use - 

II iisc that was niaclc available many months hc;fili.c tlic F.S. 64 aLiditoriuTn.” I I C  docs not state 

that DcWitt (?linton’s airditorium was accessible fi-om tlic street. I-le liirther opines that the 

nudilorium o1‘P.S. 100, which was acccssiblc from thc strcct, was the fyrst coinmiinity access 

school auditorium in tlic wur-lcl. Howcver, 11c does not state whctlicr P.S. 106 is estanl. 

Moreovcr, cvcii il‘it P.S. IO6 wcrc cxtant. IIO authority scrpports tlic propositioii thal an 

improveiiieiit innst hc unique to qiialily [or landmark status. 

Petitioner’s arcliitcctural expert a l s o  argucs that other school buildings arc more special 

and worthy oi‘designation. Agaii), the staiidard is no( whether P.S. 24 is the most  special. l’hc 
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issuc is w,lictlier thorc was evidence bcI’orc the (’ommission li-om wlijch ic could conclude that 

P.S. 64 is special. LJiidcr t h r  staridard, thc Ikkr1iiiiiation inus1 be upheld. 

Iktitioner also notes that one or‘tlic special architectural fcatin-es cited i n  the 

1)ctermiimtion is tlic ornate facade that petitioner has a permit to r e i n c ~ c .  Tlic argLiincr1t is 

unavailing hccnusc thc C‘oiiiinission li-,und ollicr special architectural katures that will remain. 

With respect to the histol-ical and cultural significmcc 01 P.S. 64, pctitioner i~lerely 

contradicts cspert evidence that the school was an important cultural centcr o r  that the history the 

Commissiun citcd is sigiiificnnt or spccially connectcd to thc building. The court cnrlnot 

substitute its juclgment lt)l- that of the Cominission. Nor is petitioner correct that the 

determitiation ol’liistorical :tiid cultrii-a1 signilicancc iiiiist rest on cvcnts that are mol-c than thirty 

y c m  in thc past. ‘fhc timc limit i n  thc statutoiy scheiiic relates to the age 01. m improvcmcnt 

orily. 

Finally, petitioncr argues that by conducting thc auction without designating KS.  64 :i 

l;indn~ark, ~ h c  C:’oiiiiiijssioii is td<iiig an inuonsistcnt position with respect to the same proper-ty, 

rendering the i)ctcrmination arbitrary and capricious. I t  is tl-uc that when an agency niakcs a 

clcterniination 011 cssun(ially the same facts as LI prior decision, i t  must ol’l’tr a valid ccplanution 

for doing so to avoid rcversal by a revicwing court. /!I I T  C’hde.\. A. ff’ielu’ Dcliiwv ,krilicc, h 7 c . ,  

66 N.Y.2d 5 16. 520 (1085). Pclitionci- urges that tlic auction of‘P.S. 24 triggered revicw rrnder 

the State Eiiviroiimental ()uality Review Act (SEQRA), during which historical prcservatinn 

mList be consider-cd. ‘l’hc C‘omiiiission counters that tlic decision to auction the property was a 

Type I1 action csciiipt f r o i n  SIlQlCA revicw because i t  W;IS “1-outine ... agc~icy adI1iinistriltioll and 

iiianagcincnt,” citing h NYCRIC $6 17 .5(~) (20) .  
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The court does riot agree that Ihe decision to iiirction P.S. (74 was maclc on essentially the 

smie ljcts so as to bring this proceeding wilhin the rule ofln 

, % w ~ ( I J ,  ITK., , s i j p w ,  Tlic record reflects that the City auctioned P.S. 64 hecacrse il was i i i  wccl 01- 

C'hwh7s ,4 tl'icld lli~livi~ty 

cxplariation for ~ h y  it did not conduct a landmark evaluation at thc timc of thc auction. 

Accordingly, it i s  

ORDI~RI~TI,  ADJLJTICiED and DECREET) that tlic pctition is dcnicd and clismisscd with 

pr'e-i iidicc, and thc: Clerk is directed to enter j udgment accordingly. 

/ 

! 13atcd; Novcrnhcr- 12, 2008 
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