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For a Judgment Pursuant to Article 78 of the 
Civil Practice T A W  and Rules, 

DECISION, ORDER and 
JUDGMENT 

Petitioncr, Antonio Mallct, coiiiiiicnced this Articlc 78 proceeding against the 

New York City Police Department (NY PD) and its coinlnissioilcr, Rayniond Kelly, lo challellge 

the decision by the NYPD's Records Access Oflicer (RAO) denying petjtioner's request for the 

production of information pcrtaining to his criminal l l c ,  pursuant to the Freedom 01 lnformation 

TAW (l'ublic O€liccrs Law $ 84 et seq., IIEOTT,"). rhe denial ofpetilioiicr's FOIL request was 

uphcld on adiiiinislrative appcal. 

Respondcnls uppose the applicatioii aiid cross-move for an ordcr dismissing thc 

petition on the grounds that, inter ulia the requested relief is baircd, in whole or in part, by res 

judicat~i, lhe statute 0 1  liiiiitalions and/or NY Civil Rights Law $50-a. 

Siiice here is no dispute that Mal let previously requested, and was dciiied, 

virtiially the identical reliethc now seeks, and that prior denial was judicially affirmed in an 

Article 78 proceeding, his presciit application is clenicd, and Ilic cross motion to dismiss the 

pelition is grantcd, on the ground of res judicata. 
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RACKGROlJND 

In a Ictter, clatcd October 1 ,  2001, pctitioner rnadc a FOIL rcquest lor. all civilian 

complaints, misconduct records, internal afhirs records and investigations, and dcpartmciital 

hearings records rclated to Iktective Joseph Njcves. By Iclter, datcd October 10, 2001, the RAO 

deiiicd [he request on thc ground that the requested records arc police officer personnel records 

and are tlicrcfore exciiipt from disclosirrc pursuant to NY Public Officers I,aw $ 5  87 (2) and (e)  

and NY Civil Rights Law $ 50-a. By Ictter, dated November 20, 2001, the Records Access 

Appeals Oliicer dcnied petitioner’s appeal 011 the same grounds. On or about April 30, 2002, 

petitioner cornimcnced an Article 78 proceeding i t i  this court challenging the above-mentioned 

delemiination (Mullet v N ~ I Y  Yourk City Pd ice  Departrnenl, Index No. 40 1826/02) (Prior Article 

78 Proceeding). On August 19, 2002, the NYPD cross-movcd to dismiss the petition. By 

decision and Judgment, datcd Septernbcr 1 S, 2002, the couit (IHon. Kibbic P. Payiic) granted 

NYPD’s cross motion and dismissed tlic Prior Articlc 78 Proceeding petition holding that lhe 

requested records were exempt from disclosure as police offlccr. persomcl rccords. 

hi a letter, dated February 5 ,  2008, pctitioner sought access to nearly identical 

informalion rclating to Dctective Joseph Nicvcs, as he prcviously sought and was denied in lhe 

Prior Article 78 Procceding. Hy letter, datcd February 25, 2008, the RAO denicd petitioner’s 

request on the grounds that thc requested rccords are police olficer personnel records that arc 

cxcmpt i‘rom disclosure p‘ursuant to NY Puhlic Ol’liccrs 1,nw $ 5  87 (2) and (e) and NY Civil 

Rights Law 5 50-a. Petitioner liled an adrninistratjvc appeal of the KAO’s determination. By 

letter, datcd April 25, 2008, the Records Access Appeals Ol-filicer denicd the administrative appeal 

on the ground lhat the rcquest is duplicative oTpelitioner’s prior FOIL rcquest, that culrninated in 
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the Prior Articlc 78 Proceeding. Petitioner thereafter coinrnenced this Article 78 Proccediiig 

challenging the denial of his FOIT, requcst. 

DISC‘IJSSI ON 

Iiespondcnts contend that the petition must be dismissed, bccause, among other 

reasons, petitioner’s ITITL request is duplicativc ol‘his 200 1 FOII, request, and that the prior 

adjjudicalion of petitioner’s 200 1 FOJI, request precludes relitigation of pelitioiicr’s prcsent FOIL 

request. As such, respondents contend that thc instant proceeding is barred by principles or w s  

jzidicatu. and is an iinperniissible attempt 10 relitigate thc 2001 1;OTL request. 

Mutter of Ma-ys v New York City Police Dept. (48 AD3d 372 [ 1 st Dept 20081) is on 

all lours with this proceeding, arid its holding is controlling here. 111 Muyr, as here: (a) the 

pctitiorier made a prior FOIL requcst seeking in€oniiation rclcvant to his crii-rlinal indicttnent; (b) 

the prior FOIL request was denied in relevant part; (c) the pctitioner filed an Article 78 

proceeding, wherein the court affirmcd, in relevant part, the NYPII’s detcrmination; (d) years 

latcr, the petitioner filed a new FOIL requcst that duplicated his prior FOIL request; (e) the 

NYPD’s RAO denied the requcst as duplicative of the prior request, and the Records Appeals 

Offer also upheld the denial as duplicative of the prior VOTL request; and (f) the petitioner filed 

an Article 78 proceeding. The court, in Mliy.r, affirmed the NYPD’s determination, and grantcd 

NYPD’s cross motion to dismiss the petition on the ground that the latter FOIL rcquest was 

bat-rcd by the doctrine of resjzrdicata. On appcal, the First Department alfkiied, stating: 

“Under- the doctrine of res judicata, a party rnay not litigate a claim wherc 
ajudgment 017 the merits cxists hoin a prior action between the same parties 
involving the same subject rnattcr. The rulc applies not only to claims actually 
litigated bui also to claims that could have been raiscd in the prior litigation. The 
rationale undcl-lying this principle is ihat a party who has bccn given a full and fair 
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opportunity to litigate a claim should not be allowcd to do so again” Mutfer qf 
Hzrnter, 4 NY3d 260, 269 [2005]). Here, petitioner’s claim that he was entitled 
under FOIL to all documents relating to a particular indictment was adjudicated 
on the merits in the prior C‘PLR article 78 proceeding. That petitioncr’s second 
rcquest was more detailed and specific is iirelcvnnt; in both requests he csscntially 
sought all docunienls rclating to the same indiclmcnt.” 

(Id.  ) . 

‘l’hc circuinstanccs presented hcre are the same as those prcsented in Mays. Based 

on the forcgoing, the court holds that petitioner’s 2008 FOIL requcst is duplicative 01 his 2001 

FOIL requcst, and is baivccl by the doctrine of res jriu‘icut~i (id. ; ,see ~rlso Matter of McGrlfj‘v 

Rrutton, 293 A132d 401 11” 13ept 20021; Matter ofMei7dcz 11 New York C i y  Police Deparlment, 

260 AI32d 262 1.1 ’‘ I3ept 19991). 

As such, thc court denies Lhc pctition, and grants the cross motion to dismiss the 

petition. Since the petition is barred in it entirety by the doctrinc of res jzrdiccrta, the court iiccd 

not address any of the reiiiaining arguments advanced by the parties. 

CONCLUSION 

It is ORDERED and ADIIJDGED that the petition is denied; and it is fiirther 

ORDERED and AD.I IJDGED that the cross motion by respondcrits to dismiss the 

petitio is granted, and the proceeding is dismissed. 

‘This constitutes the order, dccision and judgincnt of this court. 

ENTER: 

. .  
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