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SUPREME COURT O F  T H E  S T A T E  O F  NEW YORK 
COUNTY Ob’ NEW YORK: COMMERCIAL DTVLSTON 

- X  

AMERICAN I N T E R N A T I O N A L  GROUP,  I N C .  I 

- a g a i n s t  - 

MAURICE R .  GHEENEERG,  IIOWARD I .  S M I T H ,  
EIIWARLI E. MATTHEWS , E R N E S T  E .  S T E M P E L  I 
1 , .  MICHAEL MURPHY, JOI iN  J .  ROEERTS, and 
HOIIGH’L’ON FREEMAN, 

De f eridarit s , 

Charles E d w a r d  Ramos, J . S . C . :  

I n  rnotiori sequence 0 0 1 ,  de fendan t  E 

di.smiss t h c  f i r s k ,  second and t h i r d  causes of a c t i o n  (CPLR 3 2 1 1  

[ a ]  [ 7 1 ,  [81) I and a l t e r - n a t i v e l y  for a s t -ay (CPLR 2 2 0 1 )  pending 

t.he r e s o l u t i o n  of an a r t i o n  i n  the Southern D i s t r i c t  of NPW Y o r k ,  

e n t i t l e d  Starr International Company, Inc .  v American 

Intern,2ttiona 7 Group, Inc .  ( F e d e r a l  Court  Action) . 

In rriotion sequericc 0 0 2 ,  defendant  John J .  Roberts moves to 

s t a y  this a c t i o n  pending the r e s o l u t i o n  of t h e  Federa l  C o u r t  

A c L i o r i  ( C P L K  22011, arid a l t e r n a t i v e l y ,  t o  d i s m i s s  t h e  a c t i o n  

( C P L R  3 2 7 ,  3213 [a] [7J). 

In m o t i o n  sequc?nr:e 0 0 3  I dpfendant H o u g h t o n  Freeman moves t o  

st.ay this a c t i o n  ( C P L R  2 2 0 1 )  pending  r e s o l u t i o n  of t h e  Federal  

CourL A c L i u r i ,  arid a l t e i - n a t i v e l y  t o  dismiss t h e  second arid t h i r d  

causes of a c t i o n  (CPLK 3 2 1 1  [a] C71). 

In mot ions  sequence 0 0 6  and 0 0 8 ,  d p f e n d a n t s  Maurice R .  

Greenberg arid H o w a r d  I .  Srn i th  move t o  s t a y  t h i s  a c t i o n  (CPLK 

2 2 0 1 )  pending resolution of  t h e  Federal C o u r t  A c t i o n ,  and 

a l t e r n a t i v e l y  t o  d i s m i s s  t . 1 1 ~  complaint, ( C P L R  3 2 7  [ a ]  ; C P L R  3 2 1 1  
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I n  motion sequence 0 0 7 ,  defendant Edward E. Matthews moves 

to stay ( C P L R  2 2 0 1 )  t h i s  action pend ing  r e s o l u t i o n  of t h e  Federal 

C:oiir-t. Ac t ion ,  aiid a1 t.ernativF.1 y to di .smiss t h e  cornplai.nt (CPLR 

3 2 1 1  [a] ill, [ 7 1 ;  CPLR 3016 [bl) , 

I n  moticin sequence 0 0 9 ,  defendant  I,, Michael Murphy moves t o  

s t a y  t - h i s  action pend ing  Lhe r e s o l u t i o n  of t h e  Federal Court 

Act.inri ( C P L K  2 2 0 1 )  , and a l t e r n a t i v e l y  t o  di smiss. 

MoLion sequence 001 through 0 0 3 ,  arid 0 0 6  throuyh 0 0 9  a r e  

c o n s o l i d a t e d  for d i s p o s i t i o n ,  with r e s p e c t  t o  that p o r t i o n  of t h e  

motions that.  seek a s t a y  of this a c t i o n  pu r suan t  t o  CPLR 2 2 0 1 .  

Otherwise ,  t h o s e  port . ioris of t h e  motions t h a t  a l t e r n a t i v e l y  seek  

t o  d i s m i s s  on t h e  b a s i s  of forum non conveniens,  f a i l u r e  t n  s t a t e  

a cause of a c t  i o n ,  clef ense  based upon docurnenrary ev idence  , 

irnproper- s e r v i c e ,  and f a i l u r c  to plead wi th  s u f f i c i e n t .  

p a r t i c i u l a r i t y  ( C P L R  3 2 7 ;  321  1 [a] [ll , [71 , [81 ; CPLR 3 0 1 6  Lbl 1 , 

are severed and r e s e r v e d  for subacquerlt d i s p o s i t i o r i .  

Background' 

In this a c t i o n  f o r  ddrnages , p l a i n t i . f f  Arr1c:ri can I n t c r n a t i o n a l  

Group,  I n c .  ( A I G )  ~eeks damages for alleged breaches  of f iduc:iary 

d u t y  by ue r - t a in  A I G  tounde r s ,  former officers, arid c 3 i  rectors, f o r  

tk1ej.r alleqed rn isappropr~ .a t . ion  of a s p e c i a l  block of A I G  s h a r e s  

( S h a r e s )  that were e n t r u s t e d  t o  thern. 

The seven i n d i v i d u a l  def enda1it.s a r e  Maurice Greenberg, 

The. a l l e g a t i o n s  set forth in t h i s  s e c t i o n  a r e  t aken  from 
t.lie complaint, u n l e s s  ot-herwise not-ed.  
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Howard S m i t h ,  E d w a r d  Matthews, Ernes t  Stempel ,  Michael Murphy , 

John Rober.ts and Houghton Freeman ( c o l l e c t i v e l y ,  Defendants )  . 

A d d i t i o n a l l y ,  L h e  Defendants were all v o t i n g  s t o c k h o l d e r s  of A I G  

a f f - i ' l  i a f r ~ ,  n n n - p a r t y  Starr Internatinnal T'ninpany, Tnr. (STC'n)  

t h a t  a c t - u a l l y  held t h e  Shares i n  a blocked a c c o u n t .  

The complaint  a1 leges t h a t  t.he Defendants under took  express 

f i d u c i a r y  d u t i e s  t o  preservt l  t h c  v a l u c  of the Sha res  for t h e  

enrichment of present .  and f u t u r e  g e n e r a t i o n s  o f  AIG employees, 

no twi ths t and ing  t h e i r  dua l  c a p a c i t - i c s  a s  S I C O  o f f i c e r , ,  d i r e c t o r s  

a n d  v o t i n g  s h a r e h o l d e r s .  However, i n  March of 2 0 0 5 ,  amids t  an 

invc!st . igat . ion i n i t i a t e d  by s t a t e  and f e d e r a l  o f f i c i a l s  i n t o  

several AIG t r a n s a c t i o n s  for account ing  i r r e g u l a r i t i e s ,  

l l e f endan ta  allcgedly caused S I C O  t o  m i s a p p r o p r i a t e  the Shares  for 

t h c i r  own p c r s o n a i  b e n e f i t .  

I n  J ~ l y  of 2 0 0 5 ,  S I C O  comrriericed the  Federal Court Act ion  

aga ins t  A I G ,  sFteking t h e  r e t u r n  of a c o l l e c t i o n  of a r t .  rriaintairied 

i n  A I G ' s  b u i l d i n g ,  i n  addi.t.iori t o  o t h e r  property. A I G  i n t e r p o s e d  

counterclairns  aga ins t ,  S I C O ,  seeking  t o  remedy SICO's o w n  a l l e g e d  

breaches  of c o n t r a c t u a l  , f i d u c i a r y  and e q u i t a b l e  d u t i e s ,  in 

a d d i t i o n  to u n j u s t  enricliriierit arid d e c l a r a t - o r y  judgment re la t . i r ig  

t o  SICO's t r ea tmen t  n f  t h e  Shares. Extens ive  d i s c o v e r y  w a s  

r a k e n ,  arid SICO moved for- summary judgment, on all of AIG's 

c ou ri t e I- c 1 a i m s  . 

In June of 2 0 0 8 ,  Judge Barbara Jones  granted, in p a r t ,  arid 

den ied ,  in part .  , SICO's motion for surnmary judgment.  Judge Jones: 

dismissed t h e  C R L I S ~ S  of a c t i o n  f o r  breach  of c o n t r a c t ,  u n j u s t  
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enrichment  and c o n s t r u c t i v e  t r u s t ,  arid denied  the motiuri a s  t o  

ciauses of act.j.on for breach of f i d u c i a r y  duty, conversion arid 

(jecl d i d t o r y  -. judyrnerit, on t h e  ground t h a t  triable i s s u e s  of fact 

remain " r ega rd ing  the cblicj.xt inn:: of SIC9 wi th  rc:3pc>=1t. t o  t.hr 

Acqui . red  Stock [the Shares ]  " (Exh ib i t  A ,  annexed t o  the 

Supplemental  Aff. of Chr is topher  Duffey, Gsq., 51). A t r i a l  w a s  

:;ubseqllent ly scheduled .  

A I G  corninericcd this  a c t i o n  i n  March of 2 0 0 8 ,  a s se r t i r i g  t h r e e  

causes of a c t i o n  for breach of f i d u c i a r y  d u t y  against former R I G  

d i r - e c t o r s  Greeribcrg arid S r n i t h ,  breach of t i d u c i a r y  d u t y  a g a i n s t  

all Dcfendanlrs a s  f i d u c i a r i e s  of A T G ,  and a id i r iy  arid a b e t t j n g  

b reach  of f i d u c i a r y  d u t y  a g a i n s t  a1.1 Defendan t s .  

Discussion 

Deiler-idants' mcjve f o r  a .st.ay of t h i s  action pursuant  t o  CPLR 

2201 peridlii-icj t h e  outcome of the Fcdcral  Court A c t - i o n ,  based t.ipori 

the content-j.on t h a t  AIC' s a l l e g a t i o n s  i n  t h i s  a c t i o n  are e r i t i r c l y  

dependent on t.he outcome of t h e  Federal  C o u r t  Ac t ion .  

S p e c i L i c a l l y ,  D e f e n d a n t - s  assert. t h a t  , i n  the everit tha t .  SIC0 

p r e v a i l s  i r i  Llie Feder-a1 Court Act ion,  insofar as  i t  i s  det-ermined 

t .hat  S I c l O  does not  o w e  a f i d u c i a r y  duty  t o  A I C  a i r i a ing  out. of i t s  

I-ioldi.ng of t h e  Shares, A I G  cannot proceed i n  t h i s  action. 

AIG counL.ers t h a t  t h e  p r e r e q u i s i t e s  f o r  obtaj-rii ng a stay 

puI-siiarit CPLR 2 2 0 1  a r e  not  met h e r e .  A I G  asser ts  that none of 

the Defendant-s are p a r t i e s  t o  t h e  Federal C'oiirt Action, whi le  

The i n d i v i d u a l  Defendants each submit separ -a te  b r i e f s  , but 
I . a r y e l y  adopt. one another's arguments i n  support. of a s t a y .  
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SIC0 i s  riot a par- ty  t o  t h i s  a c t i o n .  

a l though  i t  asserts causes of a c t i o n  for breach  of f iduc iar -y  duty 

i.n b o t h  a c t - i o n s ,  they a r e  based upon s e p a r a t e  and d i s t i n c t  d u t i e s  

a l l ~ t q e d 1 y  O W P ~  I-)y r l i f f P r P r i t  ~ P T J P I P  a n d  PntitiPs. F i n a l l y ,  A T G  

p o i n t s  out t.hat. i n  the Federal  Court Acti.on i t  i s  seek ing  relief 

f r o m  S T C O ,  wl-iilc i k  i s  seeki.ng r e l i e f  from t h e  individual 

Dciendants in t h i s  a c t i o n .  

F u r t h e r ,  A I G  contends that, 

CFLR 2201 a u t h o r i z e s  L h e  gr-anting of a s t a y  "in a proper  

case, ' I  arid is w i t l 1 i . n  the trial cour t t ' s  d i s c r e t i o n ,  F u r t h e r ,  

where a p a i t y  seeks  t h c  s t a y  of an a c t i o n  pending the outcome of 

a n o t h e r  ac t i -on ,  compl.ete i d e n t - i t y  of p a r t i e s ,  causes of a c t i o n  

and judgment sought ace required (952 Assoc ia te s ,  LLC v P a l m e r ,  

52 AD3d 2 3 6 ,  2 3 6 - 3 7  [ , I J t  Deplr. 20081). Although these c?lement .s  

a1-e rioL spco i f i ca l1 .y  s e t  for'C.11 j.11 CPLR 2 2 0 1 ,  t hey  are qjcner-ally 

adlier-ftci t o  (see e . 5 ~ .  2 . d . ;  M L .  M c : K i n l e y  In:;. Co. v C u r n i n l j ,  I I I C : . ,  

33 RD3d 51, 56-57 Dept r  20061; Sornoza v Pechnik, 3 AD3d 334 

[l"'. Dept 2004l). 

T h e r e  i s  not coi-rp1.cte i d e n t i t y  of parties, causes  of action 

or judgrnorit sought between t h i s  a c t i o n  and t h e  Fcderal Court 

Ac t ion .  Moreovc!r, there a r c  no common questions of l a w .  

Although there a re  undoubtedly overlapping f a c t s  , t h e  conduct and 

pcc.*uliar f a c t s  g i v i n g  r i s e  t o  t h e  e x i s t e n c e  or non-ex i s t ence  of a 

duty  i n  bo th  actions a r e  d i s t i n c t .  

Fcderal  Court  A c t i o n  i.s whether SlCO owed AIG a f i d u c i a r y  duty to 

h o l d  L l i e  :<hares i n  t r u s t .  A t  issue here  19 whether  t h e  

i n d i v i d u a l  Defendants undertook f i , d u c j  a r y  duties t o  A I G  t o  

The remaining issuc i n  the 
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p r e s e r v e  the  v a l u e  of t h e  Shares he ld  by SICO, n o t w i t h s t a n d i n g  

t h e i r  dual. c a p a c i t i e s  a s  o f f i c e r s ,  d i r e c t o r s  arid v o t i n g  

s h a r e h o l d e r s  of SICO. 

C o ri s e yu e n t 1 y , t h e  de t e rrn i ria t i on i 11 t. he Fed e I’ d I. C o u r t Ac: t: i. OI 1 

that STrO d i d  riot owe A I G  a f i d u c i a r y  duty w i t h  respect t o  the 

S h a r e s  i s  oE no 1ctga1 consequence t o  r e s o l v i n g  the i s s u e  of 

w h e t h e r .  tlie i r i d iv idua l  Defendants undertook a d u t y  to AIG. Even 

i f  t.he f a c t u a l  r e c o r d  i.l-1 t h a t  case does n o t  support, t h e  

a l l c q a t i o n  t h a t  SICIO,  a s e p a r a t e ,  a l b e i t  r e l a t e d ,  e n t i t y  di.d not 

under take  a h i y h e r  level ot trust to hold the Shares i n  a cer ta i r i  

rriaririer f o r  AIG’s b e n e f i t ,  t h e  f a c t u a l  and l e g a l  i s s u e  of whether  

Lhe i r id iv idua l  Defendants undertook a h i g h e r  duty t o  preserve t h e  

v a l u e  of t h o s e  S h a r c v  i s  not- disposed  o f .  T h u s ,  the i s s u e  r a i s e d  

i n  the Federal Court. A c t . i c m ,  riarriely, the  e x i s t e n c e  of ;1 fiducial-y 

re1 at!toiisliip helweeri AIG and SIC0 is not. d i s p o s i t i v e  of w l i e t h e r  

the Defendants  owed AIG a f i d u c i a r y  d u t y  w i t h  respect :  t o  

preservati .on of Lhe v a l u e  of the Shares (compare B e l o p s k y  v 

R e n e w  D a t a  C o r p . ,  41 AD3d 322, 322-23 [lst Dept 20071). 

Z’hereforc?, because there  ia not complete i d e i n t i t y  of 

p a r t i  e::, causes  of a c t i o n  and judgment sought  between t h e  Fede ra l  

Court Act ion  aiid t h i s  a c t i o n ,  and the deteirrninatioii of i s s u e s  in 

t h a t  aut.iori w i l l  n o t  d i spose  of o r  1 i . m i t  t h e  i s s u e s  b e f o r e  L l - l i s  

C o u r t ,  t h e  p r e r e q u i s i t e s  for o b t a i n i n g  a s t a y  are n o t  m e t ,  and 

L I i e  Defendants ’ inotioll is derii.ed, 

Accord ingly ,  it is 

ORDHHED that motions sequence 001-003, arid 006-009, to t h e  
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extent that t h e y  seek ;I s t a y ,  are denied; and it is f u r t h e r  

ORDEKKD t h a t  the remainder of t h e  mot ions ,  i i - isofar  as  they  

seek d i s m i s s a l ,  are severed arid reserved for subsequent 

d j. spo 3 i t i on . 

Dated :  November 5 ,  2008 

ENTER : 

J . S . C .  

CHARLES E. RAMOS 
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