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P1 ainti fl’, Index No. 
602824107 

I n  motion sequence 004, delendant John Iloward (Howard) moves, pursuaht to 

CPLR 3211 (a) (7), for an order dismissing thc amcnded complaint in its cntirety as 

against him. In motion scqucnce 005, defcndants Club Ventures Investments LLC d/b/a 

David Barton Cryin (CVI) and David Barton (Barton) move, pursuant to CPLR 321 1 (a) 

(1) and (a) (7), for an order dismissing the amcnded complaint in its entirety as against 

them. 

Background 

On June 11, 2004, Barton and Howard cntered into CVI’s Limited Liability 

Company Agreement (the CVT Agreement) as the initial inembers of CVI, a Delaware 

limited liability corporation that operatcs health clubs and provides personal training 

scrvices. On November 18, 2005, CVI, Barton, Howard, plaintiff Mark Berkowitz 

(Rcrkowitzj, arid another company entcred into the Second Amcndmcnt lo the CVI 

Agrecrnent (Second Amendment). Pursuant to thc Second Amcndincnt, Bcrkowitz was 

granted 2.9 Class B Mcmbership Units in CVI (the Class R Units), which rcpresentcd 

2.76% of the outstanding equity of CVI, on a fully diluted basis. The CVI Agreemcnt 
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and the Second Arncndmeni providc that they are to be governed by Dclaware law. 

On November 18, 2005, Berkowitz also entered into an eiiiploymcnt lctter 

agrcement with CVI (thc Letter Agrccmcnt), pursuant to which he became CVI’s Chief 

Financial Officer. The Second Aiiiendmcnt refers to thc Letter Agrcenient as “the 

Employment Agrccment.” In the complaint, by contrast, Berkowitz uses thc term “the 

Employmcnt Agreement” to colleclively dcscribe the CVI Agreemcnt, the Second 

Aiiicndment and thc Lctter Agrccment. For the sake of clarity, thcse three docurncnts, 

when collcctively referred to, will be called “thc Agreeinents” in the instant decision. 

According to Bcrkowitz, thc instant action involves a multi-million dollar dispute 

hctween him and the other two members of CVI - Barton and Howard. €Jc cxplains that 

the lcgal claims in the complaint are largely based on the Agreements. 

Bcrkowitz states that, although hc was to reccivc bonuses arid guaranteed 

compensation as CFO, the largest incentivc was the potential increase in value of the 

Class B Units. Berkowiiz maintains that CVl grew into a multi-million dollar venture 

primarily due to his e1h-h. He asserts that, in April 2007, CVl was prcparing to sell as 

much as $50 niillion of its equity to an outside invcstor by early A u p t .  

Berkowitz statcs that, in thc course of- performing due diligence for the $50 

million financing, hc discovered a number of serious problems with CVT’s financial and 

accounting statcments and reports, many of them caused by Barton. Berkowitz contcnds 

that, wlicn he raised the nced to disclose andor  fix these issues, Barton verbally and 

physically thrcatcned him and told him not to gct involved. Berkowitz further maintains 

that Barton refused to pay him inceiitivc compensation and other benefits to which he 

was entilled undcr the Letter Agrccment. 
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Berkowitz states that, in a Junc 5 ,  2007 letter, he rcsigned as CVl’s CFO, 

effective July 5 ,  2007. In the lcttcr, he claiins that his resignation was lor “Good 

Reason,” as that tenn is defined in the Lcttcr Agreement. Rcrkowiiz explains that the 

Letter Agrccment provides for accelerated vesting of the Class B Units if he is tcrminated 

as CFO without cause, or if he terminatcs his einploymcnt for “Good Reason.” He 

asserts that, by a Junc 13, 2007 Ictter, Barton adviscd Berkowitz that his termination of 

employment was not for “Good Rcason,” and stated that his termination was effectivc as 

of Junc 13, 2007. Berkowjtz contends that hc attempted to contacl Howard several lirncs 

thcreafter, but that IHoward refuscd to return his calls or to speak with him. 

The complaint contains scven causes of action, the first fivc of which arc brought 

as against all three defendants. The first cause of action allegcs breach oP thc 

Agreements, including the implied covenaiit of good faith and fair dealing. The second 

causc of action claims breach of Rcrkowitz’s oral consulting agrccments regarding 

services he rendcrcd to defendants before becoming CFO of CVI. 

The third cause of action alleges rctaliatory denial of compensation and other 

emolumeiits in violation of public policy and applicable law. Thc fourth cause of action 

sounds in tortious interlerence with the Agrcernents. Thc fifth cause of action is for 

fitilure of dcfcndants to pay compensation and other emolurncnts in violation of 

Delawarc labor law, and secks liquidated damages. 

The sixth causc of action, brought against Barton and Howard, sounds in breach 

of fiduciary duty in  their capacity as the controlling members of CVI. The sevcnlh cause 

of action, brought against C‘Vl only, seeks to cnforce provisions of the CVI Agrccment 

that allegedly rcquirc Berkowitz to be indemniiied and paid for expeiiscs he incurs due to 
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CVJ’s counterclaims against him. 

Discussion 

Oral argumciit was held on thc instant niotioiis on May 15, 2008. CVI and Barton 

stated that the largest claim in this case is Berkowitz’s alleged entitlement to thc Class B 

Units, and thcy explained that their chief contcntion was that his claim to the Class B 

Units was barred by thc terms of Second Amendment. 

At oral argument, this court denicd that part of Barton and CVl’s motion that 

argucd that Berkowitz’s breach of contract claim is barred by thc terms of thc Sccond 

Amendmcnt. The court held that the documcntary evidencc was not clcar O H  its face in 

support of. Barton and CVl’s contcntion, and that, therefore, dismissal of the first causc of 

action as against them, pursuant to CPLR 321 1 (a) (l), was not warranted. Thus, that 

part of CVI aiid Barton’s motion has been resolved and need not be hurther discussed. 

Thc other part of the instant motions that seeks dismissal on thc basis of 

documentary evidcnce is that part of CVI and Barton’s motion that seeks dismissal of the 

first and second causes of action as against thcm, based on Rerkowitz’s allcgcd breach of 

the November 18, 2005 confidcntiality agreeinent that he entercd into with CVJ (the 

Confidentiality Agreement). 

They assert that the rcmedy for such a breach is the forfciture of any amounts that 

Bcrkowiti! might otherwise havc been entitled to upon the tcrmination of his 

employment, including his claim to thc Class B Units. They contend, thcrefore, that his 

claim to those units in thc first cause of action should be dismissed. 

Paragraph 1 (b) of the Confidentiality Agreement slates that, proniplly upon his 

termination from CVI for any reason, Bcrkowitz “agrees to deliver lo [CVI] all property 
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and Inatcrials within [his] possession or control which bclong to [CVI] or which contain 

Confid entia1 In fonnati on. ” 

Pursuant to paragraph G(a)(iv), in the event that Berkowitz brcaches the 

Confidentiality Agrccment, CVI is entitled to "cessation of, and repayment by 

[Berkowitz] to [CVI] of, any scverance benefits payable or paid to [Berkowitz] pursuant 

to any agreement with LCVI], including pursuant to any employment, stock repurchase, 

severance or hencfit agreement, plan or program of [CVI] or bctwcen [Berkowitz] and 

[CVI].” 

CVI and Barton statc that Berkowitz rctained thousands of pages of confidcntial 

information after his tennination in Junc 2007. They contend that, in response to a 

document request in the instant action, Bcrkowitz produccd rcams ol‘ financial and other 

proprietary information marked “confidential” or “highly confidcntial’’ and he admits to 

retaining a laptop computer with thousands of CVI-related e-niails in it. 

Berkowitz argues, however, that thc term “severancc benefits” is undefincd and 

ambiguous, and its applicability to his damages cannot be conclusively established as a 

matter of law pursuant lo CPLR 321 1 (a) (1 j. fIc further contcnds that defendants havc 

not shown, as a mattcr of law, that the information complained of is confidential or that 

he used confidcntial information for any unauthorized purpose. 

This court finds that, at this early stage in the action, CVI and Barton have not 

establishcd, as a matter o l  law, that Berkowitz breached the Confidentiality Agrccmcnt. 

Furthermore, even if Berkowitz did brcach the Confidcntiality Agreerncnt, CVI and 

Barton have not cstablished that the meaning of thc term “sevcrance benefits” is 

unambiguous on its face. Thus, that part of motion sequence 005 that seeks dismissal of 
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- _. ... . . .... 

the first and second causes of action on the basis of Bcrkowitz’s allegcd brcach of the 

Confidentiality Agreerncnt, is denied. 

The remaining arguments for dismissal by the defendants arc based upon hilure 

to state a claim under CPLR 32 1 1 (a) (7). 

“On a motion to dismiss pursuant to CPLR 32 I I (a) (7), the court is obliged, intcr 

alia, to accept cach of the plaintifl‘s factual allegations as true, to makc all rcasonable 

inferences therefrom and not evaluate thc ultimatc merits of the case, to construe the 

complaint liberally in favor of the plaintiff, and to deny dismissal if a cause of action is at 

all disccrnible from the factual allegations of thc complaint.” [Dclniel Goldreyer, Lld. v 

Vun de Wctering, 217 AD2d 434,438 [ lRt  Dept 19951). 

The first cause of action alleges breach of the Agreements. Both Howard, in 

motion sequencc 004, and Barton, in motion scquence 005, seck dismissal of thc first 

cause of action as against them, on the basis that Bcrkowitz does not state a claim against 

them in their individual capacities. Howard asserts that, although he is a membcr of CVI, 

hc is not, and has ncver been, the majority owner and controlling incmber of CVI. As set 

forth in thc Agreemcnts, Barton is CVI’s managing member. Howard is not a signatory 

to the Letter Agreemcnt, which was signed by Barton, on behalf of CVI, in his capacity 

as CVI’s managing member. 

Although Berkowitz alleges brcach of thc Agreements, thc dainages he seeks in 

the first causc of action arc based on the terms of thc Lettcr Agreement, which was 

entercd into by Berkowitz and CVI. All of the parties, including Bcrkowitz in his June 5 ,  

2007 resignation lettcr, have previously rcferred to the Letter Agreemcnt as his 

cniployrncnt agrccnient. Howard was not a signatory to the Lctter Agreement, and 
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Barton signed it in his capacity as managing member of CVI, not in his individual 

capacity. “It is a gcncral principle of contract law that only a party to a contract may bc 

sued for brcach of that contract. Indccd, Delaware law clearly holds that officers or a 

corporation arc not liable on corporate contracts as long as they do not purport to bind 

theinselvcs individually.” (Wallace v Wood, 752 A2d 1 175, 1180 [Del Ch 19991). 

T h e r e h e ,  thc first cause of action is dismissed as against Barton and Howard. 

Rerkowitz’s second causc of action is for breach of an alleged oral agrccmenl 

betwccn him and CVI, Barton and Howard for consulting serviccs rendercd prior to his 

bccorniiig CFO and prior to the execution of thc Second Amendment and the Letter 

Agrccment. 

Thc oral consulting agreement on which the second cause of action js based is 

alleged to have been with CVI and also with Howard and Barton directly, involving 

services to them directly and personally. Berkowitz states that his allcgations must bc 

assumed to be true for the purposes of thc instant motions to dismiss. 

Barton argues that the second cause of action does not state a claim against him 

individually, as the contracts at issue are with CVI, and not with him. Howard asserts 

that he was never a party to any such alleged agccments, such that he cannot be liablc 

individually. 

The second cause of action, bascd on allegcd oral agreements pursuant to which 

Bcrkowilz performed consulting serviccs for all of the deLendants, survivcs the instant 

motions to dismiss. At this stagc in the action, the pleadings are sufficient to statc a 

cause of action for breach of oral agreements, including against thc individual 

dc fcndant s . 
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Thc third cause of action sccks damages for retaliatory denial of compcnsation 

under Dclaware Labor Law, 19 Del C $6 1701-1704, known as the Whistlcblowers’ 

Protcction Act. Bcrkowitz alleges that dcfcndants brcached the Lctter Agrcernent and 

rcfused to pay him the amount to which he was entitled, in retaliation for his raising 

allcgcd accounting impropricties. 

Howard seeks dismissal of this claim as against him, and states that Bcrkowitz 

allcges that hc only raiscd these purporled improprieties with Barton, and not with 

Howard, and that Barton refuscd to discuss the issue with Howard. Howard points out 

that, according to the complaint, Rerkowitz did not bring these issues to Howard’s 

attention until aftcr Berkowitz terminated his employment. 

CVI and Barton mainlaiii that the third cause of action for retaliation under 

Dclaware law is invalid. They argue that therc is no claim against Barton individually, 

bccause he is not the “employer” as that term is dcfineci in thc Delaware statutc. They 

further assert that there is iio basis for applying Delaware law to thc employrncnt 

relationship betwccn Berkowitz and CVI, such that, to the extent that the third cause of 

action is brought under Dclaware law, it should bc dismissed. 

Bcrkowitz maintains that he has allcgcd fdcts supporting acts of retaliation. He 

argues that he  has sufficicntly allcgcd willful misconduct by Howard after he tendcred 

his Junc 5 ,  2007 termination letter. Berkowitz also asscrts that, under the applicable 

statute, Barton is personally liable to him for his unpaid compensation. 

Berkowitz contends that Dclaware law applies lo the Letter Agrcement. While 

the Sccond Amcndmenl and the CVI Agreement arc expressly governed by Delawarc 

law, the Lettcr Agreement is silent as to which law applies. Bcrkowitz alleges, however, 
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that Delaware law was inteiidcd to apply to the Letter Agreement. He states that CVI did 

not formally registcr to do busiiiess in New York, although it was aware that it would 

have had to do so if Berkowitz was to be considered a New York employec. Berkowitz 

explains that CVI did not register because he and the dcfendants intended him to be a 

Delawarc ernployce. (Cmplt, TT 4 1-42), 

Bcrkowitz argues that, pursuant to the Whistleblowers’ Protection Act, cmployees 

can report illegal and unethical accounting and othcr financial conduct without fear of 

retaliation. 

This court finds that, accepting thc allegations in thc complaint as true, as it must 

on a motion to dismiss, the parties intended Delaware law to apply to the Letter 

Agrcernent. The allegations of retaliation arc sufficicnt to state a cause of action under 

the Whistleblowers’ Protection Act as against CVI, which was indisputably Berkowitz’s 

cmploycr. Neithcr Barton nor Howard was Berkowitz’s employer, howevcr. 

I’ursuant to 19 Dcl C tj 1702 (2), an cmploycr is onc who cmploys another, 

meaning that “services are performed for wagcs or under any contract of hire, written or 

oral, cxpress or implied.” The Letter Agreement, setting forth the terms of Bcrkowitz,’~ 

ernploymcnt, was entered into by CVI, and not by the individual defendants in thcir 

individual capacitics. Thus they are not his employers pursuant to the applicablc statute, 

and the third causc of action is dismissed as against Barton and Howard. 

Thc fourth cause of action sounds in tortious jntcrferencc with contract. T h c 

elements or  such a claim are: “‘( 1) a contract, (2) about which dcfendant knew and (3) an 

intentional act that is a significant [actor in causing thc breach of such contract (4) 

without justification ( 5 )  which causes injury.”’ lAspen Advisors LLC v Unifed Artists 
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Theatre Co., 861 A2d 1251, 1265-66 [Del 20041, quoting Irwin & Leightnn, Inc. v W.M. 

Anderson Co., 532 A2d 083,992 [Del Cli 19871). 

Berkowitz contends that Howard and Barton interrered with thc Letter Agrccmcnt 

and that CVI interfcrcd with the Second Amendrncnt. Clearly, none of the defendants 

breached any contract that that defcndant entered into, becausc “[;It is rudiinentary that a 

party to a contract cannot be liable both for brcach of that contract and lor inducing that 

breach.” (Sheurin v E.F. IIutton Group, h c . ,  652 A2d 578, 590 [Del Ch 19941). 

Berkowit7 does not set Porth any allegations as to how CVI interfercd with the 

Sccond Amendment, leading to its breach by the other defcndants. Thus, the fourth 

cause of action is dismissed as against CVI. The allcgations against Howard discuss his 

behavior after Berkowitz’s resignation. There arc no specific allegations of an act by 

Howard that led CVI to breach of the Letter Agreerncnt. Thus, the fourth cause of action 

is dismissed as against Howard. 

As to Barton, generally officers of a company cannot be held liable for tortious 

interference with thcir own company’s contract. There is an cxception, howevcr, if the 

officers ‘Lexcecded the scope or  their authority.” (Wullcrce v Wood, 752 A2d at I 182). A t  

this stage in the action, given the allegations that Barton committed financial 

irnproprietics, and threatcned Bcrkowitz when he brought thein to Barton’s attention, the 

possibility that Barton exceeded the scope of his authority has bccn sufficicntly set lorth 

to survivc the instant motion to dismiss on the fourth cause of action as against him. 

The fifth cause of action alleges a failurc by defendants to timely pay 

compensation and othcr emoluments to Bcrkowitz. He asserts that defendants are liable 

for CVI’s allcgcd breach of contract, pursuant to Delawarc Labor Law, 19 Dcl C (j 1 102, 
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which provides procedures for employers to pay their eniployces’ wages, plus liquidated 

damages, when there has been a failure to timely pay their compensation. 

Howard argues that this statute does not place personal liability on mcmbcrs of a 

limited liability company or shareholders or owners oP a corporation. Thus, he contends 

that, as a member of CVI, he is not pcrsonally liable for CVI’s alleged violations, and 

that the fifth cause of action should be dismissed as against hini. 

CVI and Barton further argue that Dclaware law is inapplicable to the ternis of thc 

Lettcr Agreement. As discusscd above, howcver, Berkowitz has sct forth allegations 

indicating that Delaware law was intcnded to apply to the Lctter Agrccment, as it 

explicitly applied to thc CVI Agrccment and thc Sccond Amcndment. 

Berkowitz states that dcfendants’ failure to pay hini the amounts to which he was 

entitled on a timcly basis violatcs Delaware Labor Law, 19 Del C $9 1101-1103 and 

1105. I-Jc argues that, pursuant to thc statute, in addition to the paymcnt of the 

compensation itsclf, hc is entitlcd to liquidated damages equal to the amount of unpaid 

compensation. 

Section 1105 deals with the responsibility of prime contractors, and is 

inapplicable to thc instant action. The othcr sections indicated by Bcrkowitz, howcvcr, 

arc applicable to the instant action. Scction 1103 (b) states, iii part, that “[ilf an 

employer, without any rcasonablc grounds for dispute, rails to pay an employee wages, as 

required under this chapter, the cmployer shall, in addition, bc liable to the employee for 

liquidatcd damages” pursuant to a formula set forth in the statute. 

Berkowitz has staled a claim 011 thc fifth causc of action as against CVI, who was 

his eniploycr. The claim also survivcs as against Barton, bascd on section 1101 (b) ofthe 
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statute, which statcs that “[flor the purposc of this chaptcr the officcrs of a corporation 

and any agents having thc rnanagcment thereof who knowingly permit thc corporation to 

violate this chapter shall be deemed to bc the employers 01 thc employees of the 

corporation.” Berkowitz alleges that Barton knowingly caused CVI to violate the statute 

by failing to pay him wages duc to him. Therefore, at this stagc in  the action, the fifth 

cause of action survivcs as against Barton. 

As to Howard, however, the fifth cause 01 action is dismissed, becausc the 

complaint does not sct forth allegations indicating that he knowingly caused CVI to 

breach the Letter Agreement by failing to pay Bcrkowitx wagcs allegedly due to him. 

The sixth cause of action sounds in breach of fiduciary duty. The scopc of duties 

of a member or nianager of a limited liability company, including his or her fiduciary 

duties, can be expandcd or limited by provisioiis of the limited liability company 

agrecmenl. (Metro Communication Corp. B VI v Advanced Mohilcmnim Tech. lnc,, 854 

A2d 121, 157, n 83 [Del Ch 2004]), quoting 6 Del C $ 18-1 101 (c). Section 4.3 of the 

CVI Agreement provides that the Managing Membcr and officers of CVI “shall havc a 

fiduciary duty of loyalty and care similar to that of dircctors and officers” of Delaware 

corporations. 

Howard is neither the managing member nor an officer of CVI. There is no 

allegation that sets forth a fiduciary duty by Howard to Berkowitz or that, if such a duty 

existcd, Howard breached any such duty. Tlic actions Rcrkowitz complains of by 

Howard took place aftcr Berkowitz submittcd his termination lettcr on June 5 ,  2007 and 

do not set forth any typc of fiduciary duty by Howard in his role as a rnembcr of CVI. 

Barton argues that the sixth cause of action fails to state a claim for breach 
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fiduciary duty becausc Berkowitz has not plcadcd any grounds on which a fiduciary 

relationship can bc found. As the managing member of CVI, howcver, Barton owed the 

olhcr members, iiicluding Rcrkowitz, a duty of loyalty and care. At this stage in the 

action, Berkowitz’s allegations of Barton’s actions, relatcd to financial improprieties and 

othenvjsc, are sufficient to state a Cause of action for brcach of fiduciary duty. 

In the scventh cause of action, brought as against CVI, Rcrkowitz seeks a 

declaration that any liability in connection with counterclaims asscrted by CVI against 

him is subject to iiidcmnification under section 10.2.1 of the CVI Agreenicnt. CVI 

argucs that this claim is frivolous and should be dismissed. Givcn the procedural posture 

of the instaiit action, this court does not find, as a matter of law, that Berkowitz has no 

claim lor indcmnificatioii under any circumstances. Thus, the sevcnth cause of action 

survives thc instant motion to dismiss. 

Berkowjtz raises a procedural matter that, hc argues, requires denial of thc inotion 

as to CVI. Berkowitz contcnds that, because CVI interposed an answer to the original 

complaint, CVI is requircd under CPLR 3025 (d) to answcr rather than move to dismiss 

the amended complaint. Bcrkowitz does not d k r  any support for his argument that a 

defendant should be prevcnted from moving to dismiss, pursuant lo CPLR 321 I (a) ( 1 )  or 

(a) (7), in rcsponse to ai1 amended complaint. Furthermore, there is evidence, in thc form 

of correspondencc bctween thc parties, that Berkowitz was aware that all defendants 

planiicd to submit motions to dismiss the amcnded cornplaint. 

Finally, Berkowitz states that he should be given lcave to amend the complaint, 

regardlcss of the outconic of thc motions. He contends that hc has not yct asserted a 

claim for fraud in the inducement, but that defcndants’ attcmpt to avoid the acccleraled 
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vesting provision of thc Letter Agreement based on Second Amendment would support 

such a claim. Bcrkowitz furthcr argues that hc should be given an opportunity to cure 

factual deficiencies, if any, identified by the court in conncction with thc motions. 

This court denies Rerkowitz such leave to anicnd, given that hc does not attach a 

(Gnldner Trucking Corp. v Stoll Packing copy of the proposcd arnendcd complaint. 

Cnrp., 12 AD2d 639 [2d Dept 19601). 

Accordingly, it is 

ORDEIZED that the motion to dismiss of derendant John Howard, motion 

sequcnce 004, is granted in part, to the cxtent 01 dismissing the let, 3rd, 41h 3 -  Sh and 6"' 

causes of action of the complaint as against him, and the motion is othcrwise denied; and 

it is fiirthcr 

ORDERED that the motion to dismiss of defcndants Club Ventures Jnvcstments 

LLC and David Barton, motion sequence 005, is granted in part, to the extent o f  

dismissing thc 1" and 3rd causes of action of the complaint as against David Barton, and 

dismissing the 41h cause of action of the coinplaint as against CVl ,  and the motion is 

otlicnvise denied; and it is furthcr 

ORDERED that dcfendants are directed to serve answcrs to the complaint within 

10 days after servicc o f  a copy of this order with notice of entry. 

Dated: Novcmber 5 ,  2008 

J.S.C. 
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