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SUPREME C‘OLJRT OF THE SI’A‘II~  0 1 ;  Nt3W YOIIK 
COUNTY OF NEW YORK: PART 46 

In the Matter of the Application of: 

Voiccs ol‘he Everyday People (VOTE Pcople), ltvaii 
Blum, Hassan I:ar.idi, Eda I lallinan, S. C‘hink Pope, and 
thc Harlcm ‘1 enanls Council, 

Peti ti o 11 cr s, 

I:or a .Iudgment Pursuant to Article 78 of thc Civil 
Practicc I ,aw and Rules, 

Index N o .  106025/08 

I) fi:C I SI ON AND 
,J l J  D C; M E N T 

- agsainsl - 

The Cily of‘New York, Michacl Bloumberg in his ol‘licial 
capacity as Mayor, ‘I’hc City Planning Commission, The 
Ikpartmcnt of C‘ity Planning, Aiiinnda Burden in hcr official 
capacity ;IS Commissi 
Ilirector, ‘I’hc City C’o 
capacity ;is Speaker, 

Nicholas Figucroa, .I . :  

I’ctitioncr sucks a judgnicnt, pursuant to C‘PI A Article 78, staying thc Ncw York C‘ity 

C’ouiicil li-urn making a biridiiig vole on an application to rczonc 125“’ Slrccl in Manhaltan; or, 

alternatively, staying the cffcct of tlic votc. It also asks thc court to toll tlic timc period sct for thc 

C‘ily Council t o  votc on tlic application under. the LJni Ibrm Land LJse Review Procediire (LJLURP). 

The coiirt notes that suhsequcnt to its denial of a tcinporary rcstrainiiig ordcr, tlic C’ity 

C’oiincil voted on and approvcd thc applicatioii by a votc of forty-sevcn to two, with two members 

not voting. Thus, imre than three-rourths of thc C’ouncil approved the proposal. 
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0 1 1  October, 2003, respondent Ikpartmcnt ofc‘ity Planning certified an application to rezone 

the 125”’ Strcct corridor in Manhattan from tlic south side o l  126‘” Strcct to tlic north side of 124“’ 

Street, liom Broadway to Second Avenue. According to petitioners, the zoning changc “would cause 

h c  displacciiicnt of 7 1 local businesses arid woirld bring thousands of niarkct-rate hnusing units 

heyond the tinancia1 reach of tlic residential community, while including no rcquirciiicrits ror 

:il‘lbrdable housing or ccoiiiperisalion to displaced businesses.” 

Pctitioiiers lirrther allcgc that tho proposal would allow thirty stoiy buildings in ;I traditioiially 

low-rise neighborhood, would haw adverse environiiicntal cc)iiscqirciices, aiid igiiures the landmark 

status and cultural signilicance of buildings in thc affected area. 

Petitioners argue that the zoning proposal was not sul3.jccted lo the required pirblic rcvicw by 

thc affcctcd Community Iloards and the Manhattan Horough, prior to returning thc proposal to 

rcspcotident City Planning C‘ommission fix approval and submission to rcspondcnt City Council fbr 

final approval. 

Petilioncrs state that the proposal was approved by C’oiiiniuiiity Boards 9 and I I with 

conditions and was disapproved by Community I3oard 10 with corditioiis. I t  was disapproved by 

h e  Boro~g l i  President and approved by the City Planning Commission. It was sen1 l o  the City 

C‘ouncil on March 10, 2008. 

1)ctitioiiers allegc that on  April 1, 2008, they piiblicly announccd tlicir intenliun to invoke 

City Charlcr $200(a)(3) to prcscrit a property owncr protest 01‘ tlic proposed zoning. Prior to that 

dalc, oii March 3 I , 2008, petitioner prcscnted a legal nicriioratiduin to the C.‘ouncil Speaker, the 

Ilublic Advocate and lhe City Couiicil’s general counscl stating thcir iiitcrit to file ;I protest. ‘Hic 

dcadline Ibr Iiling the protest was April 10, 2008. I’ctitioners havc not filed that protest. 
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As part ol‘ their attempt lo complete the prolest, pctitioiicrs assert that they “canvassed” lhe 

iillkctcd arca and lcariicd that a twcnty-six percent, “signiiicant percentage” ul‘ tlie arcs's property 

owners were neither nolilied nor aware of the zoning proposal. ‘l’hc samplc allegedly comprised 

si x y - li v c o wii cr s , 

Further, petitioners allege, many propcrty owiicrs could iiot hc contacted throiigh publicly 

itvailable records. They assert that ten 0111 of ninety-livc mailings, using thc Automated City 

Ikgistcr Inlbriiiatioii System (AC‘RIS), ten were retirriicd bccausc the addrcsscc was iinknown at the 

given address. 

Petitioners argue that bccausc the pro-jcct is expansive, rcprcscnting twenty percent of‘ tlie 

itrea, and all‘tcting hundreds 01‘ properties, the residents’ lack of‘awarcncss of tlic Imymsal “duc to 

inaccurate piihlic records has culminated in  the ell‘ective deprivatiuti ufthe propcrty owiicrs riglit to 

prolest llie proposal.” 

Pctitioiicrs contend Ilia1 the afrected Community Boards lY.iiled to give the notice that the 

Uiiiforiv I.,and LJse Review I’rocediire (IJLIIIII’) requires. I’ctitioncrs argue that the Hoards had to 

piiblish notice 01‘ puhlic hearings on the proposal i n  tlic City Kccord, not later than sixty days after 

receipl ol‘ the applicatioii for tlic proposal and that there had to have been live days ol’ publication 

immediately preceding tlic public hearing. 

Additionally, petitioners note, noticc Iiad to have been published in the City I’lanning 

C‘alendar and distributcd live caleiidar days prior to thc public hearing. 

l’he af‘fcctcd C’oinmiiiiity noards are 9. 10 and 1 I .  Community Hoard 9 hclcl a puhlic Iicaring 

c.)n the proposal on Dcccinbcr 3, 2007. C‘ommunily Boards 10 and 1 I Iicld tlicir Iicaririgs on 

I.)ecenibcr 5.  2007. 
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Petitioners arguc that Community Board 10 did riot post any  notice in the City Kccord in the 

live day period bctbre the hearing. Petitioners argue that Coinniunity I3oard 9 did not give adcquatc 

11citice; ;ilthoiigh it gnvc the lime arid placc oftlie hearing, ils notice did not iiiciitjon the 125“’ Strect 

1~czci11 i t i  g. 

Peiiiioncrs arguc that “In this case, whcrc property owncrs wcrc cffcctivcly stopped liom 

piirsiiiiig ;I $2OO(a)(3) protest due io  lack of awarciiess 01‘ the proposd itself, tlic breach oi‘ the 

coinmiini ty‘s proccss rights o f  notice of hearing was not without rcpcrcussioii.” 

In addition lo asking thc court to declarc tlic proposal invalid, pctitiniicrs ask t h t  the court 

toll the timc in wliich property owners may bring a protust, “until this matler has bccn ad.judicated 

md respondents havc produccd requcstcd inli,rmation and petitioners have been givcn c? rcasonable 

moiltit of time to contact owiiers and a rcasonable amount of timc to respond, not less than thirty 

days.” Apparently, pctitioners seek the names and addresses of persons in lhe affcctcd area. 

licspondents arguc that a Community I3oard’s role is mcrcly an advisory one and that, in any 

cvent, the riffcctcd husincsscs and residents rcccived notice oI‘thc proposal and that various iiicctiiigs 

look placc at which lhosc pcrsons and enti tics could express their positions. l<cspoiidciits asserl [hat 

here  is 1 1 0  i+equircnicnt lo give individual notice to each pcrson or entity aiid that i t  has no control 

over tlic ACRlS list; thercrorc, it cannol bc rcspoiisible ii)r aiiy deliciencies in that systeni. 

licspondenls urgc that pcti tioners have not hccii denied any consti tu  tional rights. 

Respondents corrcctly argue that a C.’oiimiunity tjoard’s role is advisory (see (.‘otnmwity 

t lowd of’fhc Iloroiigh of’Mcrnhirllirri 11. LSc;c.liciffi~r, 84 NY2d 148, 159). A C~omniiinity Board may 

makc an inilia1 rcvicw and makc rccommcndatioiis on a land use or devclopnicnt proposal (scc 

C‘hartcr $2H00(d)( 17)). I lowever, the rccc7iiimendatioii is not binding on the next revicwirig body, 
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the City Planning C'oniinission or tlic City C'ouncil (see S'lrrrhivsf Kcrrl<v C-'orp v c-'i[v ojh'ew York,  

I25 A1>2d 148, 156). Those bodies have the approval powcrs ricccssary for a laiicl  iise proposal to 

go into elkct.  In  the cvcnt the C'ominuiiity I3oard [ails to acl or waives its right to act within tlic 

,ippr.opriate time, h e  proposal then gocs to tlic next lcvcl ofreview (C'ity Charter i j  197-cCj); see also 

subdivisions ( e ,  f, and g). 

Because of the C'ommiiiiity Doards' limiled role in the proccss, the failure to give proper' 

liotice is wilhuul legal conscquciicc, aiid would not have [lie sanie legal cl'fcct as failing to give 

iiotice thal may hc rcquircd bcforc tlic authoritative body takes linal aclion on a proposal. 1 11crcforc, 

petitioners' argument is unavailing and a case it relies uii (Mdlcr  of Kiih17 v. 7 iiwn of ./iilt~.stown, 24H 

AD2d 828), is inapposite. 

Moreover, the required public riotice reyuirements in the lJI,IJRP wcrc complicd with prior 

to the time the dccisioii making bodies, the C'ity I-'lanning C'ommission aiid the Cily Counsel, took 

tlicir aclions. In  fact, instcad ol'coiiducling hearings i n  its lowcr Manhattan ollice, lhe lkpartnicnt 

of  C'ity Planning held hcarings on January 30, 2008 at City College's Davis Hall, in Harlem in order 

to tiiaximiLe public participalion at the hearing. Consistent with the applicable Rule oi'the City ol' 

New York, 62 RCNY $2-0h(d), tlic Department of C'ity Plaiiiiing placed notice orthc mccting in the 

C'ity lbxorcl on Jaiiiiary Ih, 17, I X, 22, 23, 24, 25, 29, and 30, 2008. Seventy-three individuals and 

organidoris ,  includitig petitioners, 13lum, Vote People and the I larlciii 'I'cnants Council, lestilicd 

i I t  the hearing. 

On I:cbriiary I I , 2000, tlic City Planning C'ommission conduclcd a post-hearing Review 

Session, open lo the public, to c~iscuss the issues raised in the .lanuary 30Ih liearing and also to discuss 

potentla1 clia~igcs to thc proposal. The C'ity Planning Commission licld a second post-hearing rcvicw 
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on February 25,  2008 to discuss issucs and potcntial changes to tlic moditicd proposal. 

‘l’hc City Planning C‘ommission approved the modified proposal on March I O ,  2008. The 

City C’ouncil I,and LJsc C‘ommittcc filed further proposed modifications on April 18, 2008 and, as 

C’ity C‘liat’ter 3 107-d(d) reqiiires, sent the changes lo the City Planning Chimission lbr review. 

On April 2 1 ~ 2008, lhe City Planning Commission met ils regularly session to discuss the 

C‘ity C’ouncil modifications. That nicctiiig was open to the public. The City Clouiicil approved the 

iiioditlccl proposal on April 30, 2008. 

Morcovcr, prior to the City Planning Chmniission licarings, the affected C’omiiiunity Hoards 

piiblicized their licarings. Although the publications wcrc riot i n  strict coriipliancc with tlir 

LJLLJRP’s requirements, persons in the al‘fectcd arca wcrc apprised of thc proposal. Community 

Ihard publislicd notice of‘its November 20,2007 in the Cily licgistor. C’onimunity Hoard publicizcd 

its r)cccmber 5 ,  2007 hearing by posting llycrs in English, Spanish, arid I:~.crich. It annouriccd the 

Iicariiig oii ;i radio show hostcd by pctitioiicr I larlciii rlcnants Council’s Executive Director, Nellie 

Iiesler Haily. Pctitioricrs acknowledge thal they had actual noticc ofthc C‘omiiiunity I3oard licariiigs 

Liiid that they attended thcm. 

Petitioners’ argument that tlic constitutional claim must fail. ’I’hc U I  ,I J l i l ’  was created to 

cxpand thc clciiiocratic process and “thcorctically” iiinkc it iiiore ellctive by allowing coriiniuriity 

members to participate in land use decisions. I-iowcvcr, it did not crcate a coiistit~~tiomlly protecled 

property right. (./in v. t3owd qf .Es / in irr ic  of’thL> C ‘ity of ’Ncw Y w k ,  92 AD2d 2 IS, 333). ‘l’hcrcforc, 

rcspoiidcnts did riot deprive petitioners ol‘a due process right (id ). 

Pctitioricrs’ argument tlial the Community Boards were required lo scnd cadi affected person 

individual riotice of‘ the licarings is without merit. There is no rcquircnicnt in the LJLLJRP, or any 
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other law or regulation, rcquiring such notice. Moreover, respondcnts catmot bc faulted for m y  

ACRIS deficiciicies, as the systciii depends on propel-ly owners to kcep hcir address currcnt in thc 

systeni. 

Pctitioncrs have failed to demonstrate any grounds for tolling their timc to protest the 

proposal. That time cxpired on April 10, 2008. hi any evcnt, had lhcrc been a timely protest, the 

iiiost petitioners could have achieved was the right to demand that the C‘ily C o ~ i i ~ c ~ l  approvc tlic 

proposal by a three-fourths vote, rathcr than a simple majority (City Chartcr $200(a)(3)). ‘The City 

Council approved the ineasurc by a the-fourths majority. Therefore, thc rcquesl for a tolling is 

acadcmic. 

Accordingly, it is 

ADJIJDGED tlial thc petition is deriicd and the proceeding dismissed. 

This constitutcs the dccision and judgment of tlic courl. 

Dated: November 20, 2008 

E N T E R  
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