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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. MARILYN SHAFER 
Justice 

PART 8 

In the matter of the applicatlon of 

CITIZENS EMERGENCY COMMITTEE 
TO PRESERVE PRESERVATION, 

Petitloner, 

For a Judgment Pursuant to  Article 78 of 
the Civil Practice Law and Rules, 

-ag al nst- 

INDEX NO. 103373108 

MOTION SEQ. NO. 001 

ROBERT B. TIERNEY, Chair of the New York City 
Landmarks Preservation Commission, and KATE 
DALY, Executive Director of the New York City 
Landmarks Preservation Commission, 

Respondent. 
w 

The following papers, numbered I to 7, were read on this petition: 

Notice of Petition, Verified Petition - Exhibits 

Memorandum of Law 

Verifled Answer - Affidavit - Exhibits 

Memorandum of Law 

Reply Memorandum of Law 

Cross-Motion: r 1 Yes I 1 No 

PAPERS NUMBERED 

112 

3 

4 5  

6 

7’ 

Respondent submitted an Linauthorized sur-reply which has not been considered. 
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Upon the foregoing papers, the petition is granted. 

Introduction 

This is an Article 78 procccding for prohibition and maridamus regarding the rcview and 

designation oL' laiidmarlccd buildings aiid districts by the Landinarks Preservation Cornniission. 

Hackcro imd 

The "Landmarks Preservation and Historic District" law (lmdinarks Law) was enacted, 

inter d i u ,  lo protect and perpeluate "thc cily's cultural, social, economic, political and 

architccturnl history" by designating improvements and landscape I'catures having a special 

character or special historical or aestlictic interest as historic districts and landmarks. ( A h i n .  

C'o& ofCiry o f 'NY,  $ 25-301 (b)) The elevcn-member LPC is appointed by the Mayor for threc- 

year tcrms and m i l s t  iiicludc at least tlircc architects, onc historian, onc realtor, nnc city plariiier 

or landscapc architect. There must be at least one resident ol'cach borough and ten of thc cleven 

positions arc unsalaried. ( N Y  City Ctlurfcr, $ 3O2O( 1)) 

A landmark is defined in the statute as "[alny improvcimcnt, any part of which is thirty 

years old or older, which has a special charactcr or special historical or aesthetic intcrest or value 

as part of the developniciit, heritage or cultural charactcristics of the city, state or nation ....'I 

(Ahz in .  Code oj'tlw C'ily qf'hil', 5 25-302(11)) If, after an irivestigation of tlic premises or area 

iinder consideralion, thc LI'C is disposcd lo decree lalidmark status, it must conduct ;-I public 

hearing. (Id., 5 2S--303(b)) The dcsignatioii o f  a landrnark by thc L I T  is subject to rcvicw by thc 

City Council, who rnay modify or disprove the designation. (Id., $ 2 5 - 3 0 3 ( ~ ) ( 2 ) )  LPC action 

taken pursuant to its authority uiidcr the Landmarks Law is considered to be administrativc. 
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‘I’hc LPC has scvcral primary fiinctions: designating landmarks; issuing work permits for 

the over 25,000 buildings within its jurisdiction; and enforcing pcrmit violations. 11 employs 65 

full time and three part-time staff members, including 16 professionals who inter alia research 

potential landmarks, draft detailed designation reports, and assist in the evaluation o f  Requcsts 

fbr Evaluation (WE) suhmitted by ‘‘ thc public, propcrty owners clected officials, advocacy 

groups, and other interested parties.” 

New York has lost si  gnilicant lalidmarks, including the Metropolitan Opera Housc and 

the original Pennsylvania Station. LPC jurisdiction over a building attaches only after. it votes to 

designatc that building. Any work lor which the Departmcnt of Buildings has issued a permit 

prior to dcsignation, iiiclLiding dcmolition, may proceed after designation. 

Petitioner, Citimi’s Emergency Conimittec to Preserve Preservation (CEPP), is a 

volunlary unincorporatcd public education and citizens advocacy association dcdicated to 

supporting the purposes and objectives of the LPC. lt consists of residents and taxpayers 01 the 

City and Statc of New York, described as “committed preservationists,” including a former 

member ofthe T,YC; the author of a recently publishcd book, Preservinc New York; the director 

of a gaduate program in historic preservation; and tlic executivc director of a leading 

preservation advocacy organization. The petition allegcs that the 1,PC’s designation process has 

beconic statutorily and constitutionally h w c d .  In dcrogation of statutory spccification: (1 ) the 

Chairman has usurped the power o l  the full LPC and acts as lhc sole advancer olproperties’; (2) 

the L l T  has unreasonably delayed submission ol‘dcsigiiatioii proposals; and (3) the T,PC has 

’ In its websile, the 1,PC states: “IJltimately the decision whether tu bring the propcrty 
forward to the iiill commission for rcview is Inadc by the Chai I-,” ( ~ , ~ ~ , . n y c . g o v / h l m l / ~ c )  
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fiiled to cstablish and ccmsistently apply landmark designation standards. Ncgativc landmark 

designations are madc i n  sccret and without explanation by the Chairman only, ail abusc of 

power and a violation of the statutc which has prevented or delayed consideration of many 

potential landmark propcrtics. 

‘I’hc petition sccks hotli gcncral and specific relief. Gencrally, it sceks to make the LPC’s 

procedures more transparent and i‘air by: ( I )  insuring that every disposition is made on tlic 

record; (2) publishing clear standards for dcsigiiation; (3) presenting all properties fbr which an 

R l T  is received to the lul l  Commission; and (4) preseiiting negative as well as positivc 

rccoinmend ations to the Coni ni i ss i on. 

Specilically, the petition requests this Court to direct that 6 proposed properties or 

districts whose IIk’E’s have been pending for years, be presented for consideration: 

1 .  “Fish building”, 1 150 Grand Concourse, Bronx. RFE pending 35 months; 

2. John Street/Maiden I m e  llistoric District, Manhattan. RFE pending 52 inoiitlis; 

3. Park Slope Historic District Expansion, Brooklyn. 1 W K  pending 79 months; 

4. Foi-t Grccnc/BAM Historic District Expansion. RFF pending 77 months; 

5.  I’acific Strect Branch Library, Brooklyn. RFE pending 5 1 months; and 

6. St. Saviour’s Church, Queciis. RFF pending 69 months. 

‘l’lie I,PC argucs, in opposition, that the petitioner lacks standing to bring this procccding, 

since any injury suffcl-cd by its members is the same as that suffcrcd by any member 01 the 

public. It al-gucs that the petition fails to state a causc of action because the statute vests the LPC 

with exclusive discretion to detcrniine which building or groups of buildings should be 

considcrcd for designation. Finally, the LPC argues, its proccclurcs are h i r .  hi WE 
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Committcc, consisling oP the Chairman, Exccutive Director, Director of Research, Director 01‘ 

External affairs and Spccial Assistant to the Executivc Dircctor meets every two to four wccks to 

cvaluatc each WE and determine which meet thc tlireshold criteria set hr lh  in the Imdniarks 

I ,aw. IC the Committee deterrnincs that a property merits Curther considcratioii, a photograph, 

stalernent of significance and the Committee’s recommendation is sent to each Commissioner. 

Alter considcring coniinents from the Commissioners and dctcrniining how it Gts into thc 

agency’s priorities, the (.?hair decides whether lo recommend that the full CornInissinii calendar a 

public hearing to rornially considcr the property. For thc full commission lo considcr cvcry WE 

would crcatc an unworkablc burdcn. 

With rcspect to the spccific rclicf sought, the LPC concedes that 5 ofthc propcrties are 

meritorious: 

1 .  “Fish building”, 1 151) Grand Concourse, Bronx, has been uiider review, sincc 2001, 

as par1 of a potential “Grand Concourse I listoric District;” 

2. John Strcct/Maiden Lane Historic District, Manhattan was surveyed in the 1990’s and a 

poition ol the area has the potential to be a historic district. It is not an LPC priority because the 

LPC’s current emphasis is devoted to designation in boroughs otlicr than Manhattan;3 

3. Park Slope I listoric District Expansion, Brooklyn and 4. Fort GreenelBAM I listoric 

District Expansion was requcstcd in  2001. I1 is not an LPC priority becausc approximately half 

the buildings designaled as landmarks in the City arc located in Brooklyn historic dislricts and 

L1’C is pushing Ibrward communitics in other sections of Brooklyn; 

‘I’hc Court notes that a review of thc I,PC website on Nov. 6,2008 rcvcalcd that most of 3 

the currcritly designated landmarks wcrc located in Manhattan. 
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5.  Pacific Street Hranch Library, Brooklyn, was dceined to be of nicrit in 2004. The 

Commission staff has “reachcd out” to the agency which occupies the City-owiicd building to 

“allay concellis ahnut how designation might impact the provision ol‘mandated public services”; 

and 

6. St. Saviour’s Chiirch, Quccns, was considercd and rejected in I995 and in 2006. 

Discussion 

The law is clear that in matters of ‘‘grcat public interest” a citizen inay maintain a 

niandamus proceeding to coinpel a public officer to do his or hcr duty. (Hebtll v Wesl, 25 AD3d 

172 [3d Dept2005 I )  An article 78 procecdiiig in the nature of niandainirs is an apprnprjate 

remcdy lo compel pcrfoniiance of a statutory duty that is ministerial in nature, but not one in 

respect to which a n  ollicer may exercise judgnient or discretion, unlcss such judgment or 

discrction has been ahuscd by arbitrary or illegal action. ( Id)  The preservation of New York 

City’s rich history, independent of political and commercial pressurc, is a matter of “grcat puhlic 

inleres t.” 

We turn first to the petitioner’s standing. Standing involvcs a lhreshold dctcrinination by 

the court as to whether it is authorized to adjudicate the merits of a dispute, rathcr than an actual 

adjudication or  the merits. (New Y w k  State A,s.sn. UjNzirse Anesthetists v Novello, 2 N.Y.3d 207 

120041 [R.S. Smith, J., disscntingl I“Standing is a complicated sub-jcct at best, and thcre is 

always the dangcr that i t  will bcconic a black box, from which tl judicial conjiirer can cxtl-act the 

desired result at will”]) 

‘1’0 coiiler standing, there must be a dctcmiination thnt thc challenged action would cause 
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the petitioner direct harm. While standing principles are broadly coiistrucd in actions such as 

this, it remains incumbcnt upon the party challenging administrativc action to show that it would 

sufkr direct harm, injury that is somehow different from that of the public at large. (,%cclcie(y of 

Plastics Ifidins v C’ozrnty of ,Sefidk, 77 NY2d 76 1 [ 199 I]) Under prevailing case law, an 

organization lacks standing unless it caii dcmoiistrntc that one or more of its members would 

have standing to sue. (Long Islnnd Pine Bnrrens Society, Inc v Town Board of Eust Ilurpton, 

293 AD2d 61 6 [2d Ikpt  20021) 

Aesthetic o r  quality oP life type of injiries have consistently bccii rccogiiizcd by thc 

courts as a basis for standing. (Matter ef Committee to Preserve Brighton Beach & Mmhu/tun 

Beach v Planning Commission of the Cily qf New York, 259 AD2d 26 [ 1” Dept 1999 I )  

The Petitioner is an advocacy group compriscd of committed preservationists dedicated to 

supporting thc ob-jcctivcs of L IT .  Many of its members are professionals employed i n  the field 

of preservalion. The involvement of advocacy groups in the preservation process is speciikally 

acknowlcdged i n  tlic 1,PC’s own dcscription of its activities, inter alia, to assist in tlic evaluation 

of Kcquests for Evaluation ( R W )  submitted by “ .... advocacy groups ... ” This Court tjnds 

Iktitioncr’s iiitcrcst and involvcmcnt in tlic prcscrvation or  the City’s landmarks is not the same 

as that suffered by the public at large. Petitioner has alleged an ‘‘in.jury i n  fact” sufficicnt to 

satisfy the tcst for standing articulated by the Suprcmc Court: 

We have held that eiiviroiiineiital plaintiffs adequately allege injury in fact when 
they aver lhal they use the affected area and arc pcrsons “for wliom the acstlictic 
and recreational values of the are will he lessened” by tlic cliallciigcd 
activity.(PrientJY qf’the Earlh 17 Laidlow, 528 US 167 [2000]) 

We tuni next to the adcquacy of the petition. Courts will not i n t e rhe  with inunicipal 
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decisions which involve qucslions ofjudgmcnt, discretion, allocation of resources and prioritics 

inappropriate for resolution in the judicial arena. (Mutter ofAbrrrms v New York C,'ity Trcmsit, 39 

NY2d 990 [ 1976 I )  Where entitlement lo a bcncfit is subject to agency discretion, a party's 

expectations can only rise to a protected property intcrest where the agency's discrction is so 

narrowly circurnscribcd as to virtually assure conferral of the benefit. (,See, Matter qf Duxor 

C o p  v ,StUte of N.  Y: Dept. of Health, 90 NY2d 89[ 19971) 

I ,PC argues that calendaring a property by thc LPC is a discretioiiary action, citing three 

trial level cascs, two or which are unrcported. (Muuer qf Szrckenik v Koch, 2028 I /79 [NY Cly 

19801 (unreported); Mallcr of Deone 17 Cily ($New York Depcrrtmenl cfBiiildings, 177 M i x  2d 

687 PY Cty 19981; and S m e  thL> Collcryes and Gcrrdens v City q f N t w  York, 114543198 [NY Cly 

19981 (unreported)) 

Wc do not deem these cases to bc coiitrolling and they are, at any rate, distinguished. 'I'hc 

propertics in Decxne and ,S'uve the Cottages had bccii explicitly dciiied consideration by the I .PC. 

Since a demolition pertnit had been issucd for the propcrty in Save the Cottages, the pelition was 

moot. Suckenik, decided 30 years ago, docs not have a perspectivc on the pervasive pattern of 

arbitrary action complaincd of in the petition. 

Petitioner argues the relicfit seeks, that final dispositions orevcry RFE be timely done by 

the full I,PC, in public and 011 thc record, is ministerial. To implement such procedures would in 

no way infringc upon the LPC's discretioil. It would niercly require tlic process be more 

transparcnt. This Court agrees. 

'I'hc court has jurisdiction to entertain a proceeding to determinc whether an agency has 

failed to perhrm a duty eiijoined upon it by law. (Matter qf'FehIhaher v 0 'I lwn,  53 AD2d 746 
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[3d Dept 1976 I )  ‘I’he Court of Appeals has repcatcdly conlimed that administrative agencies owe 

a duty ol‘ lairncss to its applicants and fairness requircs a hearing be held and a determination 

rendered promptly. (Muller of Utica Cheese, Inc v Barber, et al, 49 NY2d 1028 [ 19801 granting 

an Article 78 petition to compel the Commissioner of the Dcpartment of Agriculture and Markets 

act on a milk dcalcr license application which had becn pcnding for 16 inontlis within 90 days]) 

What was complained ol‘ [in Utica Cheese] was tlic failure to take any action on a 
liccnse application and the reliel‘ sought was the performance of a non- 
discretionary duty enjoined by law, namcly, some action on the license one way or 
another. (I-lamplons Hosp & Med C’enlel-, IHC v Moore, 52 NY2d 88 [19Sl]) 

l o  allow RFE’s lo languish is to defeat the vcry purpose ofthc LPC and invite tlic loss of 

irrcplaccable landmarks. ?‘hc L I T  has utterly failed to articulate any reasonable basis for its 

failure to consider live rererenced 1WE’s which, by its own admission, arc meritorious. lts action 

is, thcn, arbitrary and capricious. IJnder similar considerations, the Court of Appeals compellcd 

the New York Cily Department of Sanitation to implcmcnt a City-wide recycling program: 

(G)ranting petitioners the rclicf they seek here would not involve the courts in 
resolving political questions or making broad policy clioiccs on complex socictal 
and governmental issues, involving the ordering of priorities. . , . Pctitioncrs are no1 
seeking any change in legislative policy or reordering of priorities; “they ask only 
that the program be cffcctcd in the manner that it was Icgislated.” (Kfostermnnn v 
Cuonzo, 61 NY2d 525 [1984]). Nor is thc justiciability oi‘this dispute affected by 
the Iict that the iniplcmentation of-these inandatory provisions entails somc 
exercisc of discretion on the pait of rcspondenls. We held in Klostermann that an 
action seeking compliancc with a statutory directive is not rendered nonjusticiable 
“merely bccausc the activity contcinplated ._. may be complex and r i k  with tlic 
cxercise ol‘ discretion” Compliance with almost any statutory directive will 
involvc some measure of discretion exercised by those irnplcmcriting its terms, 
but [his will not render nonjusticiablc a claim which asks tlic courts to compel 
compliance with a statute that is otherwisc mandatory on its facc. Mandamus may 
“compel acts lhat officials are duty-bowid to perform, regardless of whether they 
may exer-cisc their discretion in doing so’, (id, at 540). The judgment below 
confbnns to this principle. (Natziral Kesiiurccs Defense Cozincil v New York Ci@ 
Dqinrtment ofSunitrrtion, 83 NY2d 2 15 [ 1 9941) 
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, 

’This Court Linds that, in light of all the circumstances, the LPC’s faillire to take any 

action on cetlain RFE’s is arbitrary and capricious. ‘This Court directs the L I T  to promulgate 

proccdurcs whereby: (1) all WE’s are stilxnitted to the WE Committee within 120 days of 

receipt tliereot‘; and (2) all Committec’s recommendations, whether positive or negative, be 

reported, on the record, to the full LPC. 

We have considered thc other arguments raised by thc paltics an 

without meri 1. 

Accordingly, i t  is hereby 

ORDERED that the petition is granted; and it is fiirlller 

OIUlEREJ3 that respondent submit, within ninety (90) days of thc date hereof, proposed 

regulations consistent with this decision. 

‘I’his reflects the decision and order of this Court. 
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