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I his I S  a hybrid proceeding pursuant to CPLR Article 78, whereby the petitioner/plaintiff, 
I ()\vi1 ol’ Hahylon, (hereinafter “Town”), challenges the respondent/defendant, New York State 

I )cpartmcnt of Transportation’s (hereinafter “DOT”) determination that its plan to relocate Taxiway 
1Sr;ivo (hcrcinafter “Taxiway Project”) at Republic Airport, Farmingdale, New York from its 
a r r c n t  location 200 feet west of Runway 1-19 to a location 300 feet off the runway would have no 
ilgi1i~ic:tnt impact on the environment. The Town seeks a judgment vacating and annulling the 
110 I .\ issuance of a negative declaration on July 16,2007 for the Taxiway Pro-ject, pursuant to the 
\ t  atc 1 n i  ironmental Quality Review Act (hereinafter “SEQRA”). The Town alleges that DOT failed 
to coinplq with SEQRA’s prohibition against segmentation and failed to take a “hard look” and make 

I reasoncd evaluation of the Taxiway Project’s impact on the environment together with the 
:mula t i \  e impacts of the unified development plan set forth in the DOT’s Master Plan Update and 
Airpor t  I .ayout Plan (hereinafter “ALP”). In addition, the Town seeks a declaratory judgment 
kc lar ing  thc DOT to be in breach of a stipulation of discontinuance between the parties dated 
‘\lo\ cmbcr 1 090 regarding the DOT’s environmental review of future construction pro-jects and/or 
iinprovcnients at Republic Airport. Moreover, the Town seeks a preliminary and permanent 
inlunctioii enjoining the DOT from proceeding with the Taxiway Pro-ject pending compliance with 

QRA.  Phe DOT cross-moves to dismiss the petition on the grounds that: (1) the court lacks 
,ubicct niattcr jurisdiction; (2) the claims are barred by the statute of limitations; (3) the claims are 
! ~ i r r c d  h y  the doctrines of collateral estoppel and res judicata; and (4) the petition and complaint fail 
!o i ta tc  a cause of action upon which relief can be granted. 

Rcpuhlic Airport is located in East Farmingdale in the Town of Babylon, Suffolk County, 
’UUIV I’orl‘ and is owned and operated by the DOT as a public air transportation facility pursuant to 
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%c\v j’ork State’s Transportation Law (Article 15, $400 et seq.) and is certified by the Federal 
/ \ \  iai i o n  Administration (hereinafter “FAA”). Republic Airport contains 535 acres, has two 
I - u n m q \ .  Ruiiway 14/32 and Runway 1/19 and accommodates approximately 500 based aircrafts of 
\ aryiiig type? and sizes. Republic Airport holds a “limited” or “general aviation’’ operating 
iertilication, which is different than an “air carrier in airports”, such as Kennedy, LaGuardia and 
;\~laci\rtIiiir airports, which serve commercial aircraft with more than 30 seats on fixed schedules. 
fiep~ihlic Ilirport is required to operate the airport in compliance with all applicable federal laws, 
rules and regulations in order to obtain federal funding and has been identified by federal, state and 
local goternments as an asset in the event of a disaster. The DOT in November 1989 submitted and 
received approval for an ALP from the FAA, which is required in order to receive federal funds. 

I I IC  41 I’ is ,I map of existing airport facilities and proposed land uses. Many airport pro-jects, 
including lhc proposed project presently before the court, require FAA approval, which has 
e\tablished standards for airport design to insure the safety of an airport. The proposed Taxiway 
I’roicct ha\, 111 fact, already been recommended, approved, and funded by the FAA. 

13: hay of background, in or about 1985 the DOT undertook a study upon which to base a 
ni,t\ter plan update for Republic Airport, which, in November 1989, resulted in a document called 
tlic “licpuhlic Airport Master Plan Update-Final Report” (hereinafter “MPU”). The MPLJ consisted 

;I 2 0  year plan regarding projects to be implemented for Republic Airport. The DOT concluded 
that the adoption and implementation of the MPU would have no significant adverse effect on the 
:nvironiiicnt and issued a negative declaration pursuant to SEQRA. The Town filed a lawsuit in 
1 090 challenging that determination, but the action was settled with the parties entering a stipulation 
of discontinuance in November 1990 (hereinafter “1 990 stipulation”). The 1990 stipulation stated, 
inter alia, that “the State has withdrawn its Negative Declaration and intends to issue a revised 
A laster Plan IJpdate which will be subject to environmental review in accordance with ECL Article 
8 ~ i n d  thc applicable regulations”. Thereafter, on May 14, 2001, the DOT issued a positive 
Ltcclaration that the “Finalization and Implementation of the Master Plan Update” may have a 
b i y i  licant ctfect on the environment and that a draft generic environmental impact statement will 
he prepared. ‘The DOT drafted environmental impact statements in connection with the MPU and 
~oiiglit piiblic comments, however, no draft environmental impact statement was ever completed and 
ihc DO I’ sulxequently abandoned the MPU. 

I iirning back now to the instant proposed project to relocate a taxiway, the negative 
Jcclaration piirsuant to SEQRA was issued on behalf of the DOT, as lead agency, by Michael 
t~c igv r ,  who was, at the time, the Airport Director for the DOT, and a New York State professional 
cngincer. Attachcd to the negative declaration notice was a Full Environmental Assessment form 
i~ctctiiaftcr “EAF”) which contained a description of the project as follows: 

L .  I hc proposed project includes relocating the existing Taxiway Bravo 300 fect from 
t hc ccnterline of Runway 1 - 19. Currently the separation distance between Taxiway 
I3ravo and Runway 1-19 is 200 feet. The relocated taxiway will run parallel to 
Runway 1-1 9 the distance from threshold of Runway 1 to the threshold of Runway 
I O  Existing connector Taxiway B-3 and B-4 will be removed as part ofthis project. 
/ \ I 1  other existing connector taxiways will be reconstructed. The type of work in this 
projcct includes, but is not limited to, excavation and embankment, construction of 
h i t  iiniiiious concrete pavement, taxiway lighting and guidance signs, installation of 
Jr:iin:tgc. pavement demolition and removal, pavement markings and marking 
I etiioval.” 

Vt. (ieiger’s affidavit states that the “purpose of the relocation is to extend the distance 
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i,vt\vc.cn the center lines of one ofthe Airport’s two runways, Runway 1/19, and Taxiway Bravo, to 
wcct I .AA cafety standards. The FAA has long considered the project a first priority because 

I , i \i\vn> I3ravo.s current configuration does not meet FAA minimum safety standards for 
riiinimi/tng the potential for ground collisions between aircraft of any type and size”. 

011 a motion pursuant to CPLR $7804 (0 to dismiss a petition, only the petition is to be 
;onsicIcred and all of its allegations are deemed to be true (Albi v Cmty. Bd. No. 2, 17 AD3d 459, 
450) D’hcn considering a motion to dismiss pursuant to CPLR $321 1(7), the court must accept 
,I\ truc thc facts as alleged in the complaint and afford the plaintiff the benefit of every possible 

11 fcr-cncc t n determining whether the complaint states any legally cognizable cause of action (see, 
I O \ Y I ~  ol‘Riverhead v County of Suffolk, 39 AD3d 537). However, “it is well settled that bare legal 
icinclu\ions and factual claims which are flatly contradicted by the evidence are not presumed to be 
ir~ic‘ on ‘1 motion to dismiss for failure to state acause of action” (Hartman v Morganstern, 28 AD3d 
4li. -124). 

1 he ’I own’s first cause of action avers that the DOT’s approval of individual projects 
ionlained in the MPU and the ALP before completion of an environmental review of the MPU 
:\otisti tutcs impermissible segmentation in violation of SEQRA and a breach of the 1990 stipulation. 
! hc I own argues that the 1990 stipulation obligates the DOT to complete an environmental review 

the MP[ J before approving individual construction projects contained in the MPU and the ALP. 
I he 1 own a r y e s  that the DOT’S issuance of a positive declaration under SEQRA for the MPU 

I Icnionslratcs that the parties intended that the DOT was to prepare a draft environmental impact 
,t,itcmcnt (hereinafter “DEIS”) for the MPU and that despite the Town’s repeated request to do so, 
ihc I>O I !xis failed to adopt a DEIS. The DOT argues that these alleged claims that the proposed 
pi oicct \ iolatzs SEQRA and constitutes a breach of the 1990 stipulation are barred by the doctrines 

rcs judicata or collateral estoppel. The DOT claims that over the past 18 years the Town has 
,idv:inced the very same argument in numerous unsuccessful legal challenges wherein the courts 
relected thc Town’s proposition that the DOT may not review other projects for environmental 
1nipac.ts u n t i l  it develops and adopts a single long range plan for Republic Airport. Additionally, 
ihc I)O‘l a w l s  that the Town’s claim of a breach of the 1990 stipulation is without merit based on 
,I plain reading of the stipulation. Namely, that the 1990 stipulation does not require the DOT to 
implement a MPU and, thus, the DOT’s subsequent issuance of a positive declaration under SEQRA 
-A hen the IIOT proposed drafting the MPU is moot in light of a change in circumstances causing 
!lit I 1 0  I to abandon the MPU. Critically, the DOT argues that such abandonment was entirely 
’ c  r th in  tlic DOT’S legal rights, and nowhere proscribed or prohibited in the prior stipulation. 

I he court will address first the Town’s argument that the proposed project is in breach of 
*lit 1 000 stipulation. A stipulation is no different than any other contract and is necessarily governed 
h thr standard rules of contract law. “Where, as here, the contract is clear and unambiguous on its 

ice. the intent ofthe parties must be gleaned from within the four corners ofthe instrument, and not 
‘ I  om C Y  trtnsic evidence” (Rainbow v Swisher, 72 NY2d 106, 1 10). When determining the true 
intent o f  the parties, the court must look to the plain meaning of the words used by the parties (see, 
~ ~ r k i l m a n  v 3 [“Ave, Realty Corp., 39 AD3d 8 12). Here, aplain reading ofthe 1990 stipulation does 
not  state that  the DOT is required to adopt or implement a master plan update . The 1990 stipulation 
\t;ttc$. inter alia, that “the State has withdrawn its Negative Declaration and intends to issue a revised 
nLI;i\tci Plan 1 Jpdate which will be subject to environmental review in accordance with ECL Article 
S cind the applicable regulations”. Critically, the stipulation provides only precatory language such 
I \  “11 / i i / o ~ / d ~  to issue a revised Master Plan” rather than such mandatory language as shall or 
mrist(emphasis supplied). In this regard, the court notes that this was a stipulation crafted by counsel 
1111 hoth \ides i n  the context of a commercial litigation. To read into a stipulation entered into nearly 
2 0  years ago. an obligation on the part of the DOT to mandatorily adhere to a MPU ad infinitum, 
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Imccluding prqjects such as the one before the court, proposed nearly 20 years later, without regard 
~ O I  any potential change in circumstances, would be a draconian interpretation. If the Town wanted 
to h ~ n d  thc JIOT to a MPU in futuro, leaving the DOT without recourse, regardless of changed 
c ~rcum\tanccs. than it should have included strong mandatory language to that effect. In the 
alisencc oI‘s11ch mandatory language requiring the DOT to implement or adopt the MPU, the Town’s 
ciainiy that  the DOT breached the 1990 stipulation is without merit. Parenthetically, the court notes, 
and  tlic I’own concedes, that the adoption of a MPU is not mandated by any state or federal law. 
\b liilc thc Town has questioned the circumstances surrounding the DOT’s decision to abandon the 
i l IP1 . and raised the question of a possible nefarious motivation on the part of the DOT to 
c I r-ciimvcnt any comprehensive environmental review, the Town has not presented any support for 
this contcntion, other than mere speculation and conjecture, and, again, the Town concedes that there 
I \  iio tdcral  or state law mandate against discretionary abandonment of a MPU (cf., 1 Salkin, New 
\. orli Loning Law and Practice §4:04 [4th ed 20011). 

rhe court will now address the Town’s arguments regarding SEQRA violations of alleged 
. iegmentation” raised in the first and third causes of action, and the alleged failure of the DOT to 
t,ikc. ;I “hard look” at the Taxiway pro-ject, raised in the Town’s second cause of action . Specifically, 
111c I own.(, petition avers that the DOT failed to consider the environmental impact from an alleged 
putative iiicrrase in flights facilitated by the proposed Taxiway Project. The Town’s petition further 
nbcrs thal l’auiway project would be “inconsistent with the Town’s Master Plan and Zoning Code, 
nhich IS to develop the 110 corridor for commercial, retail and office uses, the full implementation 
I) 1 which IS  inconsistent with further expansion or intensification of Republic Airport for commercial 
,urport tiscs based upon height restrictions imposed by the DOT”. The Town submits in support the 
.I l~l?davi t of 13rian Zitani, the Waterways Management Supervisor for thc Town of Babylon’s 
I )epartmcnt of Environmental Control who claims that “[a]lthough the form EA prepared by the 
1 )(IT asserts that the Taxiway Project is consistent with the Town’s comprehensive planning any 
rnreiicification of airport use restricts the Town’s efforts to develop this area in a coherent manner. 
111 particular, the building height limits in the Commercial Overlay District are at odds with the 
r\irport“s plans which limit the height of buildings which in turn make it difficult for the Town to 
:L ~iluatc oflilc e building proposals submitted to it under Commercial Overlay District.” The Town 
iiirtht.r a \ws  via attorney affirmation that the DOT in the EAF failed to consider the potential 
,:i~vironniental impact of water runoff and drainage flow from the Taxiway Project, and argues that 
ihc DO I ’ \  Liilure to determine the impact of the surface water of the Taxiway Project is cvidence 
t ) I  the I 1 0  r’s failure to take a hard look at the environmental impact of the entire project. The DOT 
iiiilicatccl in the EAF that the surface water from the Taxiway project would have no significant 
~ W L  i ronmental impact, and counters that neither the petition nor the petitioner’s affidavits i n  support 
i c l i ~ i l i r y  any  Cyecific infirmities in the DOT’s environmental review of the project. The DOT 
,.onlewls that the petition and the affidavit of Mr. Zitani fail to establish a nexus bctween the 
pi oposed project and the height of buildings near the airport. The DOT avers that runways and not 
I ~ \ I w ~ \  dictate the direction and altitude of incoming and outgoing traffic. The DOT takes issue 
~ c i r l i  Mr Iitani’s averment in his affidavit that once the capability of Republic Airport is increased 
to handlc mole flights in the case of a disaster, it could be used for any purpose. The DOT counters 
ili‘it the taxiway pro-ject is designed to meet current runway safety area standards and the operation 

1 1  c i i r m f l t  will not change. In addition, that there will be no increase in the capacity of the airport 
)i the ability of larger aircraft to operate at the airport. Furthermore, the affidavit of Mr. Geiger of 
‘hc 110 1 avcrs that there will be no change in surface water flow or drainage other than it will occur 
100 l i ~ t  fiirtlier from the runway. 

‘*Ilie law is well settled that judicial review of a SEQRA determination is limited to 
ic~criiiining whether the challenged determination was affected by an error of law or was arbitrary 
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illct capricioris, an abuse of discretion, or was the product of a violation of lawful procedure. In 
rcvlewing the lead agency’s determination, the court must determine whether the lead agency 
.identified the relevant areas of environmental concern, took a ‘hard look’ at them, and made a 
reasoned claboration’ of the basis for its determination’. In this regard, ‘it is not the role of the 

L o i i r t >  to weigh the desirability of any action or choose among alternatives, but to assure that the 
~ y e n c . ~  1 tscl fhas satisfied SEQRA, procedurally and substantively”’ (Matter of Village of Tarrytown 
I Planning Bd. of Vil. Sleepy Hollow, 292 AD2d 617, 619). Here, the DOT in preparing the EAF 
Idcntificd the relevant areas of environmental concern and took the “hard look” at them and made 
.I reasoned e1;iboration of the basis for its determination (Matter of Village of Tarrytown v Planning 
Hcl. of Vil. of’ Sleepy Hollow, supra; Matter of Town of Babylon v New York State Department of 
___ I ransprtaticin. 47 AD3d 721; Matter of Town of Babylon v New York State Department of 
-~ I ransportation. 33 AD3d 61 7). Specifically, the DOT in the EAF looked at the impact of the 
lo1 lowing categories: land, water, air, plants and animals, agricultural land, aesthetic resources, 
i storic and archaeological resources, open space and recreation, critical environmental areas, 

rr,tiisl,ortatioii, energy, noise and odor, public health, and the growth and character of the community 
or nerghborhood. The petition and supporting affidavits fail to allege any infirmities to substantiate 
{hat  the l>(I>‘I failed to take a hard look at the project. The Town’s averments that the proposed 
imlect i s  inconsistent with the Town’s Master Plan and Zoning Code and that the building height 
restrictions impede their ability to evaluate proposed buildings is unfounded in light of the DOT’s 
ancontroverted affidavit of Mr. Geiger that the project will not increase the number or size of the 
illcraft at tlic airport, and that runways and not taxiways dictate the direction and altitude of 
incoming anti outgoing traffic. Moreover, the Town failed to rebut Mr. Geiger’s uncontroverted 
, i l l i da \~ t  that the purpose of the Taxiway Project is to meet current runway safety area standards and 
h a t  tlic operation of aircraft will not change. Furthermore, the Town’s averments by counsel 
regarding the DOT’s alleged failure to consider the impact of the surface water of the pro-ject on the 
Z I I L  ironment were speculative and were not supported by an expert. 

I;inally, the court finds without merit the Town’s argument that the DOT’s failure to consider 
ilic cumulati\c impacts ofthe Taxiway Project and other projects contained in the MPU and the ALP 
ixforc coinpletion of the environmental review under SEQRA constituted impermissible 
segmentation in violation of SEQRA. The DOT contends that the issue of segmentation is barred 
hy the doctriiie of res judicata based on two prior Appellate Division cases involving the DOT and 
!lie I own, naincly in the Matter of the Town of Babylon et al. v New York State of Department of 
__ I i.ansi,ortation and Northeastern Aviation, et al, supra and the Matter of the Town of Babylon, et al. 
\ New York State of Department of Transportation, Talon Air, Inc., supra, wherein the Appellate 
1111 i s ion  rcjccted the Town’s claims of segmentation for those particular projects. The Town argues 
!hat whi I C  the Appellate Division held that there was no segmentation in those cases (Northeast and 
I ; \1017) it  does not necessarily mean that there was no segmentation in this case which challenges a 
di I’l‘crcnt 110 I‘ determination and constitutes a separate “action” as that term is defined by the 
5 I 1 Q 1L4 I-egulations. 

*‘[I’]rinciples of res judicata require that ‘once a claim is brought to a final conclusion, all 
I ) t h t x r  claims xising out of the same transaction or series of transactions are barred, cven if based 

i cn t  theories or if seeking a different remedy”’ (Xiao YanR Chen v Fischer, 6 NY3d 94, 
00 1 ’- T he party seeking to invoke the doctrine of res judicata must demonstrate that thc critical 

iic in the instant action was decided in the prior action and that the party against whom estoppel 
s v)Light was afforded a full and fair opportunity to contest such issue” (Luscher v Arrura, 2 1 AD3d 
11)05. 1008). Whether or not the instant controversy meets the strictures of a res judicata bar, there 
i.lcarly h a w  been several prior appellate level cases wherein the identical argument advanced by the 

I owii ~ a j  relected, and the projects in those cases approved over the identical ground for objection 
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I a i x d  hq the Town herein, namely, that a comprehensive cnvironmcntal study pursuant to an 
I!nplciiiciitecl plan was a sine qua lion for discrete unrelated projects at the airport. Even ifthe issue 
I j xynicntation was not sihject to collateral estoppcl or not barred by thc doctrinc of res judicata, 
i i i c  pno i  ,ippcllate cases would be persuasive, if not controlling, stare decisis. 'Ihe court finds that 
i~ i > (  1 I has established that they did not violate SEQKA in allegedly segmenting its review ofthe 
L Ii,illcngcd project from the MPU and the ALP (see, Matter oETown of Babylon v New York State 
!)epnrlmcnt ol'Transportatioii, supra; Matter of Town of Babvlon v New York State Department of 
___  I ranslmrtntion, supra; Matter of Long Is. Pine Barrens Socy. v Planning Bd. ofTown ofBrookhaven, 
SO N Y 2 d  5 0 0 ;  Matter ofvillage of Tarwtownv Planning Bd. of Vil. of Sleepy Hollow, supra). Thc 
cIi;dlcngc<l project is a discrete endeavor. involving in essence the movement ofa  taxiway only 100 
Icct m c l  rcniaining within the existing footprint of the airport. Under no reasoiiable view of the 
1 ccot ci can i t  bc said that this prqject should require. as the petitioner's argue, a wholesale review of 
tlic hdastcr Plan Update before going forward. and the DOT has clearly established that it took the 
I cqiirxitc '-hard look" necessary before proceeding. 

OKDEKED, that the court grants the entry ofjudgment in favor ofthe respondentidefendant 
(!imissiiip thc pctition/complaint; and it is further 

OHI)ICKED, that thc petitioner/plaintiff s relief for a prcliminary in.junction and permanent 
i l l  uric t ion are denied as moot; and it is further 

Accordingly. it is 

OR DICRED, that the temporary 

IIA'TED: September 16,2008 
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