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ANNED ON 101612008 

- NEW YORK COUNTY 

PART ST 
I 

INDEX NO. 

Index Number. 102542/2007 

MOTION DATE 

MOTION SEQ. NO. 
SEQUENCE NUMBER : 003 

SUMMARY J U DGMENT 
MOTION CAL. NO. 

this motion tolfor 
-- 

PAPERS NUMBERED I Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

I Answering Affidavits - Exhibits 

Replying Affldavlts I 
Cross-Motion: n Yes @ No 

Upon the foregoing papers, it la ordered that this motion 

'he within motion is decided in accordmce with the annexed Memorandum Decision. It is 
ereby 

ORDERED and ADJUDGED that the motion of defendant 27 Park Place Associates. Inc. 
i r  an order pursuant to CPLK 32 12 granting suimnary judgment and dismissing tlic plaintiff's 
oniplaiiit and/or in tlic alternative, for an order pursuant to CPLR 321 1(a)(7) dismissing the 
omplaint lor hilure to state a cause of action, is grlzntcd, the Complaint is dismisscd; and it is 
irlher 

OI<DEI<ED that counsel for defendant shall serve a copy rf  this order with notice ol'eiitry 
Jithiii twenty days of entry on counsel for plaintiff, 

- --+. J.S.C. 0 

Dated: 

Check one: FINAL DISPOSITION 0 NON-FINAL DISPOSITION 

Check if appropriate: n DO NOT POST L 1  REFERENCE 

* - - +  * 
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SUPICEME CO1JR‘f O F  TIIE STATE OF NEW YOKK 
COUNTY k- OF NEW Y O I N :  PART 35 

JEANINE STRAUGHN, 
X -- - .. 

P 1 ai n t i ff, 

-against- 

27 PARK PLACE A 

ELIMEALI. J.S.V. 

De fend ;-in t 2 7 

Index No. 102542/07 

DE C I S I ON/O RDER 

CPLII 33 13 gmiting summary juclgmcnt and dismissing thc p1aintifl”s complaint ancl/or i n  the 

altcniativc. for an order pursiiant to CPLR 32 1 l(a)(7) dismissing the coinplaint for failure to state 

a causc of action. 

This action ariscs out ofpcrsond iii-juries sustainccl by plaintiff Jcanine Straughn 

(“plninlifl”) on May 8, 2006 a s  a result o r a  slip and fall incident that took placc 011 thc sidewalk 

in frolit of Pctcr’s Candy & Grocery store located at 103 Church Strcct, Ncw York, Ncw Yorlc 

(the “accident site”). 

Pluit~/ifj’’.s Lkpositiott 

Plai1itiIl. was walking hack to worli, and she just lost her footing aiid fell. Prior to falling, 

plaiiiti f f  did not iioticc ailythiiig on the ground, holes 01. dcbris, or ariytliing (13. 12). Plaintiff does 

iiot kiiuw the uddrws o f ‘ k  building wliere she fell. But, the location is cui Chlach Strcct 

between h l i  Place and Vwey Streets. A k r  plaintifl‘ fell, she did not observc what causud her 

t o  fall (13. 18). Appmmtly aftcr she fell, plaintiff did not  nolice anylhing 011 the ground, any 

f 
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debris or slippcry sulwtance (p .  19). Plaintiff identified the accident site in a plioto as the 

~ocat i (G-i~iurc  she 1 ; ~ ;  directly in front oftlie Candy store (p. s 1 ). 

l'laintiff aclniittcd 111 lier deposition tliat slic docs lint know exactly where slie 1 1 1 .  

I;urthcr, i l l  hor deposition, slie states that she docs not know what caused lier to fall. 

Addilionally, plaintiff fails to provide any hc ls  which would establish the notice requircmcnts 

necessary proving ;i slip and fall case. 

Pliiiii/iff's (lppos ition 

Delindaiit staled that plaintiff did not kiiow the address of the builcliiig wlicrc shc fcII; 

however, she linew that she fell in front of tliu candy stow on C'h~~rcli Street and properly 

iclcntificd i t  in pictures at lier deposilioii. And, plaintif'f's testimony establishes lhqt she did iiol 

iiulice what slie fcll on prior to hcr fall. 

Plaiiitill's opposition fails to mention the cause of the accident or identify a type of defect 

that caused the alleged accidenl. As such, it is impossible to le11 il' p1aiiitilT slipped, t r i p i d ,  

stumblccl or  was pushcd. Also, plaintiff could not sct forth exactly where she fell. 

Analysis 

CI'LK 32 12: S1lmmal.y .lud~lllent 

11 is well settled that where i t  defeiidant is thc propoiicnt of a inotinn for summary 

judgment, tliu del'eiidaiit iiiiisl eslablisli that the cLc;li~se of action , , . has no merit" (CPLl i  S 

32 13[b])7 sufficient to warrant the court as a matter ol'law to direct judgment in  his o r  her favor 

(l311,sh 17 SI. (..'luirL>'5 Ho.sp, 82 NY2d 738, 739 [ 19931; Wimgrcrci 11 Nciv York IJniv. h.lcd (.'tr., 64 
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NY2d S51, 853 [ 19851; Wi-ighl v N o t i o ~ d  Artizisei~~eitts, Ijic., 2003 N.Y. Slip 011. 5 1390(Uj [Slip 

Ct New Yorlc County, Oct. 2 I ,  20031). This standard requires that tlic proponent of a inotiorl for 

siiiiimal-yjit~lgmciit nialic ii pi-iiii~i fiwie showing of enlitlemeiit to judgment :ts :t Inattcr of law, b y  

advancing sullicient “evidentiaty proof in admissible fonn” to demonstrate the abscncc of any 

iuatcrial issues offact (JViitegrad ~ N e w  Yol-1~ Urziv. Med. CP., 64 NY2d S51, S53 [1985]; 

ZticIcer.i~i~iri v Cily of New Yoi-k, 49 NY2d 557, 562 [ 19803; Silveriiiait v I-’edbiiider, 307 AD2cl 

230, 763 NYS2d 3YG [ l ”  Dept 20031; Tliuniirs v Holzherg, 300 AD% 10, 1 1 ,  751 NI’S2d 433, 

414 [ 1”  Dcpt 20021 [dei‘endaiit 1101 ciititlcd to summary jiidyiient whcrc lie failcd to Ixdi ic t :  

admissible evideiicc dcmoiistratiiig h a t  no triable issue of fact exists as to whether plaintiff 

would have been successliil in tlic underlying iiegligeiicc action]). ‘Thus, [lie motion must be 

supported “by aflidavit [from a person having knowledge o l  the facts], by a copy of tlie pleadings 

and by utliei- available proof, such as clcpositions” (CPLR $ 3212Lbj). A parly c;in provc :I p r i i i i r r  

jiJircie cntitlciiieiit Lo summ:u+y j udgment through tlic afhi ia t ion of its attoniey based upon 

documcntary evidence (Ziicl~eriitm, siiprw; Priideiitid Securities Iiic. v Rovello, 262 AD2d 1 72 

[lst Dcpt 1999]>. 

Altei-nntivcly, to defeat a motion for siimmnry jiidgiiient, the opposing party must show 

facts surficient to require a trial oi‘aiiy issue of Iict (CPLR $3212[b]). Thus, where tlic 

proponent of the motion iiiakcs ayriiriiiJucie showing of entitlcmcnt to sitiiiiiiary judgment, tlie 

burden shifts to tlic party opposing tlic iiiotioii to demonstrate by admissiblc cvidence the 

existence ol‘a Ihctiial issue requiring ;i trial oftlie action, or to tciidcr a n  acceptable cxcLise for his 

01- hei- Ihilurc to do sc) ( ITernictlc v Keiiwoi?li Triick Co., 68 NY2d 7 14, 7 17 1 9861; Zirc~/i~i.ririoi 1’ 

(,‘it11 (IJNC?C\I Yoi.k, siipi-ii, 49 NY2d a1 560, 562; Forrcst v Jcwislt Giiilil jbr tlie Blirid, 309 AD2d 
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546, 765 NYS2d 326 [ l h ‘  Dept 20031). Like llie proponent of lhe motion, the p:u-ty opposins ilic 

iiiotion iiiiist sct forth cviclciitiary proof in adiiiissiblc form in sLipport of his or hcr claim that 

iiialerial triable issires o r  Ltct exist (Zirckerrirnii, s i p c l  at 562) .  Opponcnt “~i i~is t  asscniblc and lay 

bare [its] aflinnative proof to dcinonstratc that gentline issues of fact exist” and “[he issue must 

bc sliowii to be real, no1 feigned since ;1 sham ot- hivolous issue will not prccluclc sunimary 

relief’ (Koi.r!felrl v NRXTecliriologies, Iric., 93 AD2d 772 [Ist Dept 19831, @I, 62 NY2d GSG 

[ 19841). 

CI’LR 321 1 lql  171: Dismiss for Failure to State a Chusc of Action 

In deteriiiiiiing a molion to dismiss, llie Court’s 1-ole is ordinarily l i i i i i  tcd to deteriiiiiiiiig 

whetlici- thc complaint states a cause of action (Fmitk v Daiiiz1wClir)isler CO~JJ . ,  292 AD2d 11 8, 

741 NYS2d 9 [ 1 st Dept 20021). Tlic standard on 3 niotioii to dismiss a plcadiiig for fail~ire lo 

slate a cause o l  action is not whether h e  party has al-lMly dralkd the plcading, biit \vhether 

deeming thc plcading to allege whatcvcr can be reasonably implicd from its stateiiicnts, a c:iiise 

of action can bc sustaincd (see Stazdig, I/zc, v Tlmii Rock re rill^ C‘o., I63 h132d 46 [ ls t  Dcpl 

1 000j; Levirorc h’lui~z,Ji7Ctzrrilrg Co., h c .  v Blunzbei-g, 242 AD2d 205, 660 NYS2d 726 [ 1 st Dept 

1‘3971 [on ;1 motion for dismissal 101 failui-c to stale a cause of aclion, the court inlist acccpt 

I‘actunl allegations as true]). When considering a iiiotioii to dismiss for fail~ire 10 sktle a C:ILISC 01‘ 

actioii, llie pleaditigs must be liberally construed (see, CPLR $3026). On ;I iiiotion to dismiss 

madc pursuant to CPLR $ 32 1 1, the court iiiirst “accept the f x l s  as allcgcd in the complaiiil as 

true, accord plaiiitirrs the benefit of cvcry possible favorable inference, and cietcniiine only 

wliether thc facts as alleged fit into any cogiiizablc Icgal theory” ( N o / / / / o / ~  I’ (‘ilj) q/’Nclil Yo/.li, 9 

NY3d S25 [2007]; L C O I ~  1) M~trtillez, S4 NY2d S3, 87-85, 6 14 NYS2cl 972, 638 NE2d 5 11 
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[ 19941). Howevcr, i n  those circuiiistmxs where the bare legal conclusions iund i:actLlal 

allegations w e  “flatly contradictcd by documcntary evidence,” they are not presumed to be true 

or nccordcd cvcry favorable inference (Biomli v Beelciiiiiii II i l l  Iloiise Apt.  Curp., 257 AD2d 76, 

SI, 693 NYS2d 304 [lst Dept 19991, @E94 N Y 2 d  659, 709 NYS2d 861, 731 NE2d 577 1,2000]; 

Klichert v h/lcKo~71/, 228 h D 2 d  232, 643 NYS2d 1 14 [ 1 st Dept], Iv dciiied 89 NY2d S02, 653 

NYS2d 279, 675 NE2d 1232 [ 19961, and [lie criterion becomes “wlietlicr thc proponcnl oftlie 

plcading lias a cause of action, not whether lie has stated one” (Girggmliciiiiei. I’ Gi//zb[rrg, 43 

N Y 2 d  268, 275, 401 NYS2d 182, 372 NE2d 17 [ 19771; see rilso Leori v k f i i i - t i / i c ~ ,  84 NY2d 83, 

S S ,  6 14 NYS2d 972, 63s NE2d 5 1 1 [ 19941; Ark Biy(l//t Park C,’OiyI. 11 Bi:l)rlt/t P(l/.lr Rrsfoi-tr[ioii 

Coip., 285 AD2d 143, 150, 730 NYS2d 4s [lst  Depl 20011; WFfl TL~ICCOIII.,  fire. 1’ NYNLX 

Coy.,  IS8 AD2d 257, 259, 590 NYS2d 460 [lS‘ Dept], Iv rleiiicd 81 NY2d 709, 599 NYS2d 804, 

61 6 NE2d 159 119931 [CPLR 321 1 iiiotioii granted where dcrciidniit submitted lettcr fioiii 

plainlil‘l’s counscl whicli ilatly contradictcd plaintiffs ciii-rent allcgatioiis of prima liicic tort] 

On a iiiotioii to disiiiiss for f d u r e  to state a cause ol‘actiou pursuant to CPLR $32 1 1 

[ 7 1 where the p :ut i es havc subm i t t ed evi dciit iary iiia t el-i a1 , i iic 1 uding a17i dav its , the 13 er 1 i 11 e 11 t SSllC 

is wlicthcr claimant lias a cause of action, not whether onc lias been stated in tlie complaiut (SLY 

Giigqeiiheiiiiei- 11. G‘iiizbirr-E, 43 NY2d 268, 275 [ 19771; H . H  SwhLii- Projects, Iiic.. 17 Gi-irzei/ 

Pu-tiiersl/ip, 148 AD2d 316, 538 NYS.2d 532 [ Is1 Dept 19891). Affidavits submi[[ed by B 

pIaiiitiiTiiiay bc considered for the limitcd purpose of rcinedyiiig defects in Ihc coiiiplaint 

( H O I W I I U  I) Oi*ofiito Kecrlty Co., 40 NY2d 633, 635-36 [1976]; Ar-riiiytoit v New Y(jrli Tiiiics C‘O., 

5.5 NY2d 433, 442 [1982]). While affidavits may be coiisidcrcd, if the motion is no1 couver-tcd to 

;I 32 12 inotion for sumniary judgnicnt, they are gciieiwl(y intended to rcmedy pleudiiig defects 
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:ind not to offer evidentiary support for propcrly plcadcd claims” (Noiziioit 1) City o f N e ~ ~  J’ork-, 9 

NY3d S35 [3007]). 

On n motion to dismiss directed at the sufficicncy of llic complainl, thc p h i i i t i K  is 

ailbi-ded the bcncfit of a liberal coiisti-iiction oT thc plcadings: “‘l’he scope of a court’s i lqu i l -y  on 

a motion lo dismiss iinder CPLR 321 1 is narrowly circumscribed” (1199 IIorrsi~g C0777. I ’  

f/iterirr.rtio/ial Fiilclity Ius, Co., NYLS January l S ,  2005, p ,  26 co1.4, cifiug P. T. Bririli C‘eiiflwl 

A.r.ia v C’Iiiircw h i .  13wik,i 301 AD2d 373, 375 [2003]), tlic objcct Iiciiig “to deteiniine ir, 

assuming the truth of tlic facts alleged, the coi-uplaint stales the elemciits of a Icgnlly cognizable 

cause of  action” (id. at 376; see Rovdfo v Orofilia Recrlty CU., 40 NY2d 633, 634 [ 19761). 

Notice: hct~ial  and Constiuctive 

I t  is wcll settled that in ordcr for a party to be held liablc for iiijuries resulting from a 

dcfcctive condition, the plaintiff miisl establish that the defendant had act~ial or constructive 

notice of the condition for such a period of time that, i n  tlic exercise ofreasonable ciire, it should 

linvc bccn correcled” (Jiiwez v I$?wecre,st Mgf .  IC~nni, 88 NY2d 628, 646, 649 NYS2d I 15 

[citalioiis omittcd]; see Lzipi v I-roriic. Crenfors, 265 AD2d 6 5 3 ,  696 NYS2d 291, 11). ilcriid 94 

NY2d 758,705 NYS2d 5 ) .  

To constitute constructive notice, a dangerous coiidilioii liiust be visible and app:irent, and 

i t  must exist for a sufficient length of tiiiie prior to the accidcnt to permit thc defendant to 

d i s c o v e I- an cl r c in e d y the con d i t i o ii (see Go nlor I v. 11 11 t er-ici I I I Mi IS I / I  1 oj’ Ni r i i I-CI 1 His Io I y , 6 7 

N Y U  836, siipiw; see also Segr-etti, 256 AD2d 234, siipro; Leiiioizrlu 1). Sii[&ii, 26s AD3d 383, 

702 NYS2d 275 [ 1“ Dcpt. 20001; Giilriwez v. Leuox. Hill Neiyliborlioorl IIoiise, file., 4 AD3d 

138, 771 NYS2d 513 [ l”  Dcpt. 20043; Build I!. Gjolhn//l House Ocv/lers C O I ~ . ,  17 hD3d 123, 793 
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NYS2d 340 11" Dcpt. 20051). A dcfcndant i m y  also Iiavc constructive notice of a dangerous 

condi~ion if thc plaintil'l' prescnts cvideiice thai the condition was ongoing aiid recurring in thc 

arca of the accident, and such condition was lel't uiiaddresscd ( . S C E  Gor~Joi'~ 1'. ..ln~o.iccrn h . h , s t . i ~ l  

of'Nli[iirirl lIisioiy7 67 NY2d 836, siprir; scc ~11.w C3'Ci~)nliui.-iLliclc 11. 13~rrhilc CC: l iolzin~er. .  1 ~ .  , 

234 AD2d 106, 650 NYS2d 7 17 [ 1" Dcpt, 19961; Colt, 209 AD2d 294, szprLr). By coiitrast, a 

mere general awarciiess 01 the presence of soiiie dangerous condition is legally insufficient to 

establish constructive notice (.we Pincqudio v. Recine Realty C.'orp., 84 NY2d 967, 622 NYS2d 

4% I 1 9941; J'CU ulso C ~ o i . c - k ) i i  I). ,411ici.ic.~rii Mirseiiin (?fNii/iiiwl IIislory, 67 N Y2d 836, s i p q  

Se,yre1ti7 256 AU2d 234, , s i y r .~ i ) ,  

Once ;1 dchidant  has actual or constructive notice of a dangerous condition, the 

deleiidniit has a re:isonable time to undcrtake remedial actiolis that arc rcasoiiable m d  appropriate 

under all of the circumstances (st'c Slasiuk I' Scars, Roebuck K. C 'o . ,  28 1 AD2d 533, 722 NYS2d 

35 1 ; L o S q i i d - o  1'  Roiiiuii C:'rrtholic Atx*hdioce,sc qf'Brook!yri, 253 AD2d 856, 678 NYS2d 347). 

There is no cvidctice that dehidaiit had actual or constructive nolice 01' a dekclive 

condition in tiiiic to discover aiid remedy it prior to the accident, nor any cvideiice that it created 

tlic condition ( h/lrri~/inc= 1' Moi-r;\ Avc Eyiiitic.5, 30 A.D.3d 264, 8 17 N.Y.S.3d 47 [2006] ). 

Based upon the four coriiers of the complaint l i  bcrally construed in i'avor of the plaintiff, 

the pleading fails to stale ;I legally cognizablc cause of action (AW Lcoii 17 A h i r t i m z ,  84 N.Y.2d at 

87-88, 614 N.Y S.2d 972 (1994); Gir,qgcnhcinwr- IJ G'inzbwg, 43 N.Y.2d 268, 375, 401 N.Y.S.2d 

1 83 ( I  977); S'LrIZ('s 17 C ' l r m ~ >  h4mlilrllcrn Bcrrzk, 300 A.L).2d 226, 338, 754 N.Y.S.2d 336 (1st Dept 

2002). 

'I'hat plaiiitiff could not identify what causcd her lo fall, adds to the inability of dcfciidant 
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address the alleged conclitioii. 

Co nc 111 si on 

Based on tlie foregoing, it is licrcby 

ORDERED and ADJUDGED that the iiiotioii o l d e h i d a n t  27 Park Place Associates, Iiic. 

complaint and/or in lhe allel-native, for ai1 order pursuant to CPLR 321 l(a)(7) dismissing thc 

complaint lor hilurc to stiitc a cause of aclion, is gruntcd, thc Complaint is dismissed; and i t  is 

hrtller 

ORDERED that couiisel for defendan1 shall servc a copy of this ordcr wilh notice of entry 

within twcnty days of entry 011 co~~nse l  lix plaintifi'. 

Dtlled: Oclober 3, 2008 
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