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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 35

X
In the Matter of the Application of
SKENDER and SADETA RADONCIC,

Index No. 109612/08
Petitioners,
DECISION/ORDIER
For a Judgment pursuant to Article 78
of the Civil Practice Law and Rules
-against-

DEBORAH VANAMERONGEN, as Commissioner of QPI
the New York Statc Division of Housing and Community L
Renewal and NEW YORK STATE DIVISION OF E D
HOUSING AND COMMUNITY RENLEWAL, Oo; . &

A._'Cbt Wy e ",

Respondents. o Ve /8

x e ﬁ‘f ‘.:h; ..;"%E'“I’\' 1:‘
MR N SO e O O
EDMEAD, J.S.C. O O "70,5:-

MEMORANDUM DECISION

Petitioners Skender and Sadeta Radoncic (“petitioners”) move (or an order granting a
Judgment pursuant to CPLR Article 78, (1) reversing the agency deterntination ol respondent
New York State Division of Housing and Community Renewal (“DHCR”), Dated May 15, 2008
(the “Determination™), which held in part that the premises known as and located at 338 East 70"
Street, Apartment 2A, New York, New, New York 10021 ((he “subject premises’™) is subject to
the Rent Stabilization Law and/or Code; (2) ordering that DHCR’s Determination which held in
part that the rent stabilized rent for the subject premises is $1,287.69 cffective Tebruary 1, 2007

1s arbitrary and capricious and set aside in its entirety; or, in the alternative (3) ordering that the

proceeding be remanded to DHCR for further submissions.




3]

Buckground

Petitioners arc the rent stabilized tenants living at the subject premises. Some time prior
to the expiration of the lease dated January 4, 1979 and expiring January 31, 1981, co-tenant
Skender Radoncic (“Skender”) was hired by the building owner as superintendent. Skender
continucd as supcrintendent until 2007. During that period Skender was not required to pay rent.
Subscquent to the termination of Skender’s employmient, the building owners commenced the
underlying administrative proceeding seeking a determination as to the legal rent for the subject
premiscs. By decision dated February 22, 2008, DHCR determined that the pelitioners werce rent
stabilized tenants and that effective February 1, 2007 the legal rent for the apartment was
$1,409.12. Subsequently, petitioners filed a Petition (or Administrative Review (“PAR”) seeking
to reverse and/or modify the underlying decision. By decision issued May 15, 20087, DHCR
granted the underlying petition in part and to the extent of cstablishing the legal rent at 51,287.69
per month effective February 1, 2007.

Petitioners’ Contentions

The original DHCR decision involved herein established the legal rent at $1,409.12 based
upon a sampling of only four other apartments in the building occupying the “A” line of the
building. Subsequently, the rent administrator acknowledged the error in the underlying decision
and expandcd the agency’s review to include “...thc fourteen (14) rent stabilized three-room
apartments.” However, the use of fourteen apartments is likewisc inadequate. Upon mflormation
and belicf, nineleen units m the subject building are the same size: three rooms. Therefore, and
in order to comply with 9 NYCRR §2522.6(b), the underlying order must be based upon the

average rents of all nineteen apartments.
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Further, in light of the fact that all unites in the subject building arc the same size, it is
submitted that all units i the building constitute “comparable housing.” Therelore, and in
accordance with 9 NYCRR§2522.6(b), DHCR should have required the owner (o subjcct copics
of all current lease agrecements n order 1o “document” the rent collected for cach ol the
comparable units in the building.

And, DHCR should have considered the equities when issuing its order adjusting or
establishing the regulated rent. Herein, the petitioners’ rent was increased in excess of five
hundred percent, which in incquitable.

Respondents” Opposition

Beyond the arguments noted above, petitioners further argued that the Determination
created an undue hardship for them because Skender was diagnosed with cancer, undergoing
treatment and is unable to work. His income is severely limited and the amount set in DHCRs
order did not take into consideration all factors bearing upon the equities involved. Ilowever,
selting of an equitable rent does not turn on the financial situation ol a tenant. The Rent
Stabilization Law and Code do not permit DIICR 1o consider a tenant’s ability to pay when
cstablishing the legal regulated rent.

The petitioners misconstrue 9 NYCRR§2522.6(b) in arguing that the DIHCR was required
to obtain copies of leases (rom the owner because said section applies to judicial sales or in cases
concerning the owner’s inability to submit prior leases. Moreover, 9 NYCRR$2522.6(b)(2)
provides that DIICR may use sampling methods determined by DHCR. And, it 1s in DHCRs
discretion to determine whether to require the owner to provide copies of leases.  In the instant

case, DHCR properly referenced its data base ol registered rents to conduct a comparabilily study

3-
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to determine the legal regulated rent for the subject premises.

Analysis

CPLR 7803 states that the court review of a determination of an agency, such as DHCR,
consists of whether the determination was made 1n violation of lawful procedure, was alfected by
an error of law or was arbitrary and capricious or an abuse of discretion, including abuse of
discretion as to the measure or mode of penalty imposcd. CPLR 7803(3) (see Windsor Place
Corp. v New York State DHCR, 161 A.D.2d 279 [1¥ Dept.1990]); Mazel v DHCR, 138 A.D.2d
600 [1* Dept.1988]; Bambeck v DHCR, 129 A.D.2d 51 [1* Dept.1987], Iv. den. 70 N.Y .2d 615
[1988]). An action is arbilrary and capricious, or an abuse of discrction, when the action is laken
"without sound basis in reason and ... without regard to the facts." Matter of Pell v Board of
Education, 34 N.Y .2d 222, 231(1974). Rationality is the key in determining whether an action
is arbitrary and capricious or an abuse ol discretion. Matter of Pell v Board of Education, 34
N.Y.2d, at 231. The courl's [unction is completed on finding that a rational basis supports the
DHCR's determination (see Howard v Wyman, 28 N.Y.2d 434 [1971] ). Where the agency's
interpretation is founded on a rational basis, that interpretation should be affirmed even 1f the
court might have come to a different conclusion (see Mid-State Management Corp. v New York
City Conciliation and Appeals Board, 112 A.D.2d 72 [1* Dept.]. alf'd 66 N.Y.2d 1032 [1985] ).

Pell v Board of Iid. of Union I'ree School Dist. No...., 350 N.Y.5.2d 835
N.Y. 1974, 15 mstructive on the basic standard of Article 78 review:

In article 78 proccedings: the doctrine 1s well settled, that neither the Appellate

Division nor the Court of Appeals has power to upsct the determination of an

administrative tribunal on a question of fact; the courts have no right o review the

facts generally as (o weight of evidence, beyond secing to 1t that there 1s
substantial cvidence. (Cohen and Karger, Powers of the New York Court ol
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Appeals, s 108, p. 460; 1 N.Y.Jur., Adminmistrative Law, ss 177, 185; scc Matter of
Halloran v. Kirwan, 28 N.Y.2d 689, 690, 320 N.Y.S.2d 742, 743, 269 N.E.2d 403
(dissenting opn. of Brettel, J.)). The approach 1s the same when the 1ssuc concerns
the cxercisc of discretion by the administrative tribunals. The courts cannot
interferc unless there 1s no rational basis for the exercise of discretion or the action
complained of is arbitrary and capricious. (Cohen and Karger, Powers of the New
York Court of Appeals, pp. 460--401; see, also, 8 Weinstein-Korn-Miller,
N.Y.Civ.Prac., par. 7803.04 Bt seq.; 1 N.Y Jur., Administrative lLaw, ss 177, 184;
Matter of Colton v. Berman, 21 N.Y.2d 322, 329, 287 N.Y.S5.2d 647, 650--651,
234 N.E.2d 679, 681--682).

Pell at 8§39,

As to the petitioners” argument that the DHCR misapplied the relevant statutes, the court
15 guided by the Court of Appeals in Howard v Wyman, 28 N.Y.2d 434 N.Y. 1971, wherein the
Court stated:

It is well scttled that the construction given statutes and regulations by the agency
responsible for their administration, 16 not nrational or unreasonable, should be
upheld. (See, e.g., Matter of Mounting & Finishing Co. v. McGoldrick, 294 N. Y.
104, 108; Matter of Colgate-Palmolive-Peet Co. v. Joseph, 308 N, Y. 333, 338;
Udall v. Tallman, 380 U. S. 1, 16-18; Power Reactor Co. v. Electricians, 367 U. S.
396, 408.) As this court wrotc in the Mounting & Finishing Co. casc (294 N. Y.,
at p. 108), "statutory construction is the [unction of the courts 'but where the
question 1s one of specilic application of a broad statutory term in a proceeding in
which the agency administering the statute must determine it initially, the
reviewing court's function is limited' (Board v. Hearst Publications, 322 U. S. 111,
131). The administrative determination is to be accepted by the courts '1f 1t has
"warrant in the record” and a reasonablc basis in law' (same citation). "The judicial
(unction is exhausted when there is found to be a rational basis for the conclusions
approved by the administrative body' (Rochester Tel. Corp. v. U. S, 307 U. S.
125, 146)."

Howard at 434,
Moreover, where, as here, the agency’s determination involves factual evaluation within

an arca of the agency’s expertise and is amply supported by the record, the determination must be

accorded great weight and judicial deference. See Flacke v Onondaga Landfill Systems, Inc., 69
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NY2d 355, 363, 514 NYS52d 689, 693 (1987). Courts are required (o “resolve [any] reasonable
doubts n favor of the administrative findings and decisions” of the responsible agency. Town of
Henrietta v Department of Envil. Conservation, 76 A.D.2d 215, 224, 430 NYS2d 440, 448 (4"
Dep’t 1980). See also Jackson, 67 NY2d at 417, 503 NYS2d at 305; City of Rome v Department
of Health Depe., 65 A.D.2d 220, 225, 441 NYS2d 61, 64 (4" Dep’t 1978), Iv. To app. denied, 46
NY2d 713,416 NYS2d 1027 (1979).

In the instant case, this court is constrained to uphold DHCRs exercise ol discretion as 1t
appears that there was a “rational basis” for its action, and said action wus not “arbitrary and
capricious.” Pell v Board of Ed. Union Free School District, 34 NY2d 222,230-31, 350 NYS2d
833, 839 (1974)

It appcars that the particular action taken by DHCR should have been taken and 1s
Jjustified, with foundation in {act. There appears to be a sound basis in reason for the
determination reached by DHCR 1n the stant case. See, 34 NY2d at 231, 356 NYS2d at 839 See
also Jackson v New York State Urban Dev Corp., 67 NY2d 400, 417, 503 NYS2d 298, 305
(1986) (on review of agency action under CPLR Article 78, the courts may not “‘sccond gucss the
agency’s choice, which can be annulled only 1f arbitrary, capricious or unsupported by substantial
cvidenee™).

Bascd on the forcgoing, it is hercby

ORDERED and ADJUDGED that the application of Petitioners Skender and Sadcta (or
an order granting a judgment pursuant to CPLR Article 78, (1) reversing the agency

determination of respondent New York State Division of Housing and Community Renewal,

-6-
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Dated May 15, 2008, which held in part that the premises known as and located at 338 East 70"
Street, Apartment 2A, New York, New, New York 10021 1s subject to the Rent Stabilization
Law and/or Codc; (2) ordering that DHCR’s Determination which held in part that the rent
stabilized rent for the subject premises is $1,287.069 cffective February 1, 2007 is arbitrary and
capricious and set asidc in its entirety; or, in the alternative (3) ordering that the proceeding be
remanded to DICR for further submissions, is denied in its entirety, and the instant Petition
is dismissed; and it is (urther

ORDERED that counsel for respondents shall serve a copy of this order with notice of

entry within twenty days of entry on counsel {or petitioners.

ZOA .

Carol Rof)inson‘Edmcad, J1.5.C,

Dated: October 3, 2008




