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SUPKEME COUK‘I’ OF T H E  S‘TA‘I’E OF NEW YORK 
COUNTY OF NEW YORK: PART 35 

I n  thc Mattcr of thc Application o r  
SIWNDEK :uid SADE‘I’A RADONCIC. 

Pctitioncrs, 
lndes No. 1006 12/05! 

L) K C  I s I ON/O I i l )  15 l i  
For a Jurl~iiicnt pursiraiil to Article 78 
oi’tlic Civil Practice La\v and Rules 

NI ERI 0 RAN D U M D ECI S I ON 

Pctitioiiei-s Skender and Sadeta Radoncjc (“petitione~-s”) niovc for tiii oi-dci- 21-anting a 

judgment prrsuant to CPLR Article 78, (1) reversing llie agency rietemiiiiation 01 respondeiil 

Ncw York Sliilc Division dI1oiisiiig and Cuiuiiiunity Reiiewal (“DHCR”), Dated May 15, 200s 

(tI1e “Deteiiiiinatioii”), which held in part t h a ~  the prcmiscs linowti ;is and Iocatcd a[ 338 ~ a s t  70’’’ 

Street, Apai-tineiit 2 h ,  New York, New, New Yorlc 1002 1 ( h e  “siihject premises”) is suhjcut to 

thc Rent Stabilization Law nnd/or Code; (2) ordering that DlICK’s Deteiiniiiatioii \vliich held in 

part tlial the rent stabilized rciit for tlie subject preniiscs is $1,287.69 cl‘fccctivc Fcbi-Liary I ,  2007 

is arbitrary and capricious and set aside in its entirety; or, i n  thc altcmativc (3) ordcriiig tha t  the 

proceeding be remanded to DHCR for firrlher siibmissioiis. 
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fill cliLq/-ol///tl 

Petitioiiers arc tlic rcnt stabilized tenants living at tlic subjcct pictiiises. Some tiiiic prior 

to tlic expiration ol- the lease datcd J~iii~i:\iy 4, 1979 and expiring .Iaiiual-y 3 1, I98 1,  co-tcnant 

Sliencler Radoncic (“Skeucler”) was hired by the building owner as supci.intcndent. Slcendei- 

continued as supcrintcndent iiiitil 7007. Dui-iiig that pcriod Skencler \viis not I-ecluircd tc) pay i.cn~. 

Subs cq tic I 1 t to t li c t c riii i I i at i o t I o f S kend er ’ s e iii 13 Io yin c 11 t , th c b 11 i 1 d i 11 g o \v ii e I-s c OI I 1 1 11 L‘ 11 c ccl t li c 

iiiidei-lying acliniiiistrativc proceeding seekiiig a dctcrmination ;is to the legal rciit I-kr the sul)ject 

preiiiiscs. By dccisioii dated February 22, 2008, DHCR deteiiiiincd that the pelitioners WCIX rcnt 

stabilized tcnants and that el-fectivc February 1, 3007 the legal I-ent for the apurtment W;IS 

$1,409.12. Subsequcntly, pctitioiiers filed a Petition ibr Acltiiinistrative R e v i w  (“PAR”) sccliing 

to reverse and/or iiiodily tlic underlying decision. By dccisioii issued May 15, 200S7, DHCR 

gantcd thc tinderlying petition in  part  and to the extcnt of cstablishiiig the legal rent at SI ,337.6!1 

per month el’kctivc Fcbrunry 1, 2007. 

l1c/i1ioiiers Cloiiloiliolis 

Thc original DHCR decision involved lierein cstablishcd h e  legal 1-ent at  $1,409.12 bnscel 

upon a sampling of only four other aparhiients i n  the building occupying tlic “A” line ol‘ tllc 

building. Subsequciitly, the rent administrator aclinowlcdgcd the error in the rrriilcrlying clcckiur~ 

and cxpandcd the agency’s 1-evicw to include "...the Iburteen (1 4) rent stabilized Ilirec-rooin 

n p art i i i  en t s . ” 140 \Y cv CI’, t 11 c 11s e o f fo 11 rt ce 11 ap art m en t s i s 1 i Ice w i s c i 11 ad cq II ;it e. U 13 o I 1 i 11 Ib 11 ii a t i o i i  

niid bclicf, iiincleen iinits in tlic subject bidding are tlic s m ~ e  size: i111-cc rootiis. ThereIbrc, and 

in orclei- to comply with 9 NYCRR $2522.G(b), the iiiiclcrlying ordei- inus1 bc based upoil tllc 

~ivernge rents of‘ a l l  nineteen apartnicnts. 
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Further, iii lislit of  the fnct that all irniles in the sub-iect builcliiig arc tlie same size, i I  is 

stibiiiittcd tlmt ulI units in the builtling constiiiile “coiiipiira1)lc Iiotisiiig.” Tlici-cIbi-e, and in 

accordaiice \villi 9 NYCRl<~2522.G(b), DHCR should havc required the ownel- to sul3jcci copics 

of all ciirreiil lcasc agrccnients i n  order to “document” the relit collected for cach ol‘ tlic 

corn parab 1 e ti11 i t s i 11 t 11 e bu i 1 di i i  g . 

And, D H C K  should have considered the eqiiities when issuing its order adjusting or 

establishing thc rcgulatcd I-ent. ITcrein, the pctitioiiei-s’ rent was increased in excess o f  live 

liundi-et1 pel-cen 1, w hi cli in incclu i ta  b I e. 

Rc.spoiidcii/s ’ Oppositioii 

B c yo l i d  th e argil i i i  en IS 11 o 1 cd a b  c) vc, pet i t io ne 1’s [ti rtlier ai. gu cd 111 at t11c D c 1 c t-m i I 1 ;it i o 11 

created an iinciire hardship h r  thein Iiecuuse Skcndei- \vas diagnosed with cancer, tiiidei-giiig 

treatiiiciit and is unable to work. His iiicoiiie is severely limited and the aiiioiin( sei in UHC‘R’s 

order did not take inlo consideration all factors bearing upon the equities iiivolvecl. 1-Iowcvcr, 

setting of ;in ecluilable rent does not tiini 011 tlie h a n c i a l  situation oCn tclialit. Tlic Rcnt 

St;ibilizalioii Law and Code do not pcniiit DI ICR to consider a tciiaiit’s ability to pay when 

cstablisliiiig tlic lcgal I-egiilaml iciit. 

‘l’he petitioners misconstrue 9 NYCIU<$3522,G(b) in arguing that the Dl ICR \vas 1-cquii-cd 

to obtain copies o r  leascs Ti-om tlic owiicr hccnuse said suction applies to judicial sales or in  cases 

conccrning thc owiicr’s iniibility to subniit prior leases. Moreover, 9 NI*C1~~~3522 .6 (b ) (2 )  

providcs that DlICR may tise sainpling iiicthods dctcriiiined by DHCR. And,  il is in  DHCR’s 

discrctioii to dcteriiiine whcther to rcc1iiii.e the ownel- to provide copies ol‘leascs. 

case, DHCR properly referenced ils data base orregistcrcd rcnts to conduct a coiiiparabilily study 

In tlic iiistaiit 
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to detei-mine the legal r e y l a ~ e d  rent for tlie subject prciiiises 

Analvsi s 

CPLli 7803 states lhal the court review o f a  clctel-niiiiatioii of nil agcncy, such as DHCR, 

consists ofwhctlicr the de~erminatioii was niade in violatioil of lawrill pi'occcliir~, \Y:IS al'li-ctccl b y  

;in error of law or was arbiti-:o-y and c;ipi-icious 0 1 4  an abuse of discretion, inc l~ id i i i~  h i i s c  of 

disci-etioii as to lhe iiieasiire or iiiodc of ~ ~ c i i n l  ty imposcd. CPLR 7803(3) (.see Wi/~~l.soi- PlLice 

[ 19SSJ ). Ai action is arbiLrary and capricious, or ~ i i i  abuse ordiscrctioii, whcn thc action is ~ i l icn  

"without sound basis in rcasoii and ... without rcgard to thc facts." h4ui/or of Pcll I' Borirtl c f  

Erlircaliorr, 34 N.Y.2d 222, 23 1 ( I  974). ll~itionalily is the key in detei-mining whelhei- an  aclion 

N.Y.2c1, at 23 1. l 'he court's fimction is coiiipleted on liiiciing Ilia[ a rational basis suppoi-ts thc 

interpretation is founded on a rational basis, tlial iiiterpretalioii should be affirmed even i f  tlie 

N.Y. 1974, is instructive 011 the basic standard of Article 75 rcvicw: 

I n  nrticlc 78 procccdings: the doctrinc is well seltled, that neither the Appellate 
Division nor the Court ol' Appeals has powcr to upsct tlic dctcrniination of xi 

administrativc tribtinal 1011 :i qucslion of h c ~ ;  [he c,oiir[s have no right to review the 
Fxts generally as to \vei$t of evidence, beyond secing to i t  t l l n t  t lwc  is 
subslai~lial cvidciice. (Colicn and Karger, Pmvcrs of the New Yoi-li Chii i - l  01' 
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Appcnls, s 1 OS, 17. 460; 1 N.Y.JL~I- . ,  Adti~iiiisti-ative Law, ss 177, 185; scc Matter of 
Halloran v. Kiiwan, 38 N.Y.2d GXY, 690, 320 N.Y.S.2d 742, 743, 269 N.E.3d 403 
(dissenting opn. 01' Ercitcl, J.)). 'I'hc npproncli is tlic saine when the issuc coiiccr~is 
the cscrcisc o1'discretion by the adiiiiiiistrative tribunals. The courts caiiiiol 
intcrfcrc iinlcss t l w e  i s  no rational basis li,r llie exercise of discretion or tlic action 
complained of is arbitrary a i d  capricious. (Colicti and Kai-ger-, l'owers o C  the New 
Yorlc Court oLAppeals, pp. 4GO--461; see, also, 8 Wcitistcin-Korn-Millcl-, 
N.Y.Civ.Prac., pat-. 7S03.04 Et seq.; I N.Y.Jiir., Adminislrative J,aw, ss 177, lS4; 
Mattet- o r  Colton v. Bciman, 2 I N.Y.2d 332, 329, 2S7 N.Y.S.2d 647, 650--051, 
234 N.E.2d 079, 6S1--683). 

As to lhe petitioners' argunieiit that tlie DHCR inisapplied the relevant statutcs, the court 

Court stntcd: 

I t  is well scttlcd that thc construction given statutes and rcgulatioiis by tlic agcncy 
I-cspo n s i b 1 c h 1- t I1 c i r adm i 11 is ti-ati on, i 1' 110 t i i i x t  i o iia 1 o 12 i I lire a s o 11 ab 1 c, s 110 i I 1 d b c 
upheld. (See, e.g., Matter of Moiriiliiig & Finishing Co. v. McGoldriclc, 294 N .  Y .  
104, IUS; Matter of C:o l~~te-P~lmol ive- l '~e t  Co. v. .losepli, 308 N. 1'. 333, 333; 
Udal1 v. Tallinan, 3SO U .  S. I ,  16-18; Power I<eactor Co. v. Electricians, 167 U .  S. 
396, 40s.) As this c,oui< wrotc in tlic Mouiitiiig Slr Finishing Co. cnsc (304 N. Y., 
at p,  IOS), "statutory col-istructiori is tlic l'iinction of tlie courts ' h i t  wherc the 
question is one of specilic application ol'a 1)rond statutory term i n  ;I proceeding in 
which the agency administcring thc statute niust determine i t  initially, the 
reviewing court's iiliiclioii is limited' (Board v. 1-Jearst Publications, 337 LJ. S. 1 1 1, 
13 1). The admiiiis~i-ativc dctci-niiiiatioii is to bc acccptecl by [lie courts ' ifit  has 
"wan-ant in the 1-econi" aiid a reasonablc basis in law' (sanie citation). The  judicial 
lirnction is exhausted when there is roimd to be a rational basis ibr the coiiclusioiis 
ap13ros~cd by tlic acliniiiistrativc hotly' (liochester Tel. Curp. v. 1J. S., 707 I J .  S. 
125, 146j." 

Ilolvrlld at 434. 

Morcovei-, wliere, LIS here, the agcncy's delcniiiiialion involves Lrctual evaluation ivithin 

an arca o i  thc agency's cxpcrtisc and  is ;uiiiply sqiported by thc I-ccord, tlic clctcrniination must be 
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NY2d 355, 363, 5 14 NJ‘SU 089, 693 ( I9S7). C‘ourls a1-e ixcliiired to “rcsolvc [miy] 1-easonable 

doubts 111 favor of the administrative iiridiiigs aiid clecisioiis” of tlic I-csponsible agency. Y O I ~ V I  of 

Heiiriettn v L)epnrliiicii[ oJEiiv(1. Coiiservritiuii, 76 A.D.2d 21 5 ,  224, 430 NYS2d 440, 448 (4‘‘’ 

Dep’t 1980). ,See iilsu Jwlrsoii, 67 NY2d at 41 7, 503 NYS2d at 105; C’ i~y  of’lio111c I’ L I c p u / m / c ~ i 1 f  

ojlIeul[li Lkpt . ,  65 A.D.2d 230, 225, 441 NYS2d 61, 64 (4“’ Dep’l 1976), / \ J .  To [ipp. rlc.riirrl, 40 

N Y 2 d  713,416 NYS2d 1027 (1979). 

Co ncl~is i 011 

In tlic iiistaiit case, this court is constrained to uphold DIHCK’s exel-cise ol‘disci-clion lis i t  

appears that tlicre was 21 “i-;itiotial basis” for its action, and said action w;is not “mbiti-ai-y and 

capricioiis.” I’d1 v Boai-r-l uJ*Ed. Utiiuii Free Scliool Dislricl, 34 NY2d 222, 230-3 1 ,  356 NYS2d 

833, 539 ( I  974) 

It appcars that tlic particular action taken by  DHCR should have bcen taltcn aiid is 

justi l i d ,  with Ioulidntion in  Fact. There appears to be a sound basis i n  misoii for the 

deteiminntion reached b y  DHCR i n  h e  instant case. Sce, 34 NY2d a t  23 1 ,  356 NYS2cl :it S3!3 S’w 

r-ilso .J~oclxoi, 17 Nci11 I’oi.k Strtte Urhnir Dev Coiy.~., 67 NY2d 400, 41 7, 503 NYS2cl 398, 305 

(1986) (on review of agency action under CPLK Article 78, the coirrts niay nu l  “sccoiicl giicss tlic 

agency’s choice, which C;III be airnulled only il ;irbi ti-ai-y, cupricicii1s o r  iiiwiippcoitcd I?y sLi1xl:intinl 

cv i dcncc”). 

Bascd 011 Ihc  Torcgoilig, it is hcrcby 

OIZDERED a d  ADJUDGED that the application of Petitioners Slieiiclet- aiid Sadcta Ibr 

a11 order graiitirig a judgmcnt pursLiaiit to CPLR Article 78, (1 )  reversing the ageiicy 

dc t c rii 1 ii i a li o n o I‘ i-c si, oil de 11 t New Yo I-k S t at c D i vi s i o i i  o f kI 011s i II 2 ;I 11 cl c‘o 111 i i  1 t I i i  i I y lien e w ;I I ,  

-6- 

[* 7 ]



Dated May  15, 2OOS, wliicli held i n  part that h c  prciiiises lino\vii as m d  located a t  335 East 70"' 

Street, Aparhiicnl ?A, Ne\v Yolk, New, New Yorlc 10021 is subjjecl to thc I<ciit Stabilization 

Law and/or Codc; (3) ordering that DHCR's 13ctcr~ninatioii which held in pai.t I l i a t  the ireill 

stabilized rent for thc subject premises is $1,287.6'1 cffectivc Fcbruary 1 ,  2007 is xbib-:iry a d  

capricioiis and set asidc in i t s  entirety; or, in llie alternative (3) ordering t lu l  the proceeding be 

remanded to DI-JCR for fiirthcr subn1issiolls, is cleiiiecl i i i  its cnlircty, ai i t l  the inst:iiit Petitioii 

is dismissecl; and it is h- t l ier  

OICDEKED Ilia1 couiisel for respondents shall sci-vc a copy oftliis order with notice o r  

entry within twcnty days o f  entry on counsel l o r  petilioners. 

Datcd: Octobc1- 3 ,  200s 
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