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,CANNED ON 1112412008 

<' 

SUPREME COURT OF THE STATE OF NEW - NEW YORK COUNTY 
1 

PRESENT: 0. PETER SHERWOOD 
Justice 

In the Matter of the Application of 
INDEX NO. 

PART 61 

I I 1433108 
RIVERCROSS TENANTS' CORP. 

MOTION DATE Sept. 17,2008 
Petitioner, 

MOTION SEQ. NO. - 001 

For a Determination pursuant to Article 78 
of the Civil Practice Law and Rules, MOTION CAL. NO. 

-against- 

NEW YORK STATE DlVlSlQN OF HOUSING 
AND COMMUNITY RENEWAL, 

Respondent. 

The following papers, numbered I to 9 were read on this p4tltidn R p u a n t  to ,Article 78 of the CPLR 

Notice of Motion1 Order to Show Caus 

Answering Afndavlts - Exhibib 

Replylng Affidavits 

Sur-Reply Affidavit 

Cross-hbtion: c1 Yes NQ 

Upon the foregoing paip$r$, thZ$ pMition pursuirnt to CPLR Article 78 Is decided in 

accordance with the aubompanying deciision and judgment issue'd this same date. 

Dated: Novernbbr 19. ,2008 /A - / 

0. PETER SHERWOOD, J.S.C. 

Check one: r / FINAL DISPOSITIoN n NON-FrNAL DISPOSlTlON 
Check if appropriate; L l  DO NOT POST 
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TI1 i s Art ic le 7 X p roc cccl i rig i ii  i t i  at ed by pet i io nc r , It i vc rc ro ss ’ I ’e nan t s ’ C:: n i p r a t  i o n 

(“Rivercross”) brings to a head liivci-cross’ longstanding dispute with rcspondcnt, New York Statc 

Division o l  1 lousing m d  Community Kcncwnl (“DI ICR”) regarding DI-ICR’s :iuthority to lis the 

maintciiancc surcharge to 17c imposed 011 uvcr-incunlc residents of a I-csiclcntial npartmcnt 

coopcrativc facility localcd oil Iiooscvclt Islmd in New Yurk City. DHCK is represented by agency 

counsol. ‘fhc Ollice ol‘ the Ncw Y ork Statc Attmncy General was given notice ol‘ the proceeding 

pursuant to Executive Law 5 (77 ( 1 ). T h i t  Of’licc h;is dcclined to IxirIicipate. 

P I  IFI., $ 3 1 limits admission lo o r  continiicd occupancy 0 1  Mitchcll-L;rrna aparlments by 

income formuIris l3ascd either on ;I multiple 0 1  the a n n t i i i l  rent o r  cai-rying cliargcs or a pcrccntagc 

or  mcdixi incoinc lbi- the i i rw whcre the dcveloprncn( is located. ( h i c i - d l y ,  only fmiilics with 

rrnnual incorncs that do not cscccd scveri 01-  cight times the annual cari-yjng chai-ges 211-e cligiblc Io  
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occupy coopcrativc apartirients ( .ccc ,  PHFL 8 3 1 [ 2 I I a] and [b]). C::ooperatoi-s occupying such 

apartments with antiuril incomes cxcccdiiig the income limit arc required to  pay a swhargc ,  set by 

the coopci-ativc corporation with thc approval uTL)HCR, on the existing criri-ying chargc (.YL/c’, PI-1FL 

5 3 1 [ 21 and 1; I). 

At the tinic the huilding opcncd in Ihc middle 1970’s, the initial offcring plan of Rivcrcross 

In 1 999, spwi lied tha t  inconic basccl surchai-gcs would not exceed 1 0% of carrying cliarges. 

Ri verc YO ss i 1icre;is ed t I 1  c: s L1i-c h a rge i n  ax i m ci I I  I to 2 Oo/o 11 p 011 t h c I-cco  rim n dii t i o I i c) f 11 H c‘ K . 
Certain dissenting sliiircholdcrs sued ~msucccssfully to prcvcnt iinposilioii ol’tliis increase ( .VPCJ Vink 

1,. im(.,x, 2 x 5  A i m i  20; 11 51 r)ept. 2oo I 1). 

In 2007, the I3oart-l ofl)ircctoi-s of ICivcrcross (“l3oard”) approvcd and ~[ibrnitted to L)HCfZ 

mi application sccking to increxc the monthly rnuintcnance charge to shareholdcrs by 4% in  ordei- 

to allow Rivci-ci-oss t o  incct its expenses. Rivercross did not seck to change the surctwgc schedule 

applicable to residents with incomcs exceeding tlic niiiximiiii1 income allowed fur continued 

occupancy. Despitc 3 1 1  absence of‘ any I-cqucs( to altcr tlic surcharge schedule, llic DI ICR staff‘ 

examined the i i i i p x t  of nn aci.justriient ni’ the srirchai-gc schcdule on tlic s i x  of‘ the niaintenance 

clixge increase I-cquircd to cnablc Rivcrcross lo iiieet all (of its prc),jtxtcd expenses. The LII-ICR stdf  

nnalysis rcvcalcd that the rnaintcnance charge incrcasc coitld he :ivoidcd by increasing the surchargc 

maximwn to  40%. P I  1 1 1 ,  9 3 I(3) airthorizes i i ~ ~ ~ x i ~ i i ~ t i i  surchiugcs o f  up to 50% o f  the currying 

c I1 : q c  s . 

Prior t(o taking irctiuii mi the application, UHCR I-ccornmendccl that lCivcrcross give 

consideration to an increase of the IiiiixiiiiLini surcliarge. Rivcrcross cunsidcrcd thc ircqwst but 

c I cc t ed lo ret ;ti ii  t I )  c ex is t i ng s Lirc 11 argc sc lied u 1 e wit lio 11 t 111 o t l  i tic a I ion . TI 1 c rea ft er, tli c 1) I IC I i  

C‘ummissioncr signed an  order approving ;i smaller incrcnsc of the iiiriintcnirnce cliarge than was 

reqiicstcil nnd imposing an increase oI‘tlic iii;ixiniiim sui-chargc li-oni 20%) to 30% (“Order”). 

Rivercross h c n  comiiicnccd this AI-ticlc 78 proceeding to ovcrturn the Order asscrttng, ir i tcr .  

diu, that the Oi-dci- exceeds the C:ommission~r’s authority, unlawf’ully 11s~rps  tllc authority and 

businuss j udgnicnt oi‘tlic Ro:u-ci, and is arhitraty and capricious (.vP(>, CI’I .K tj 7803 131). Itivercross 

also sccks x i  order ciii-cctiilg I)I-Ic‘IC to approve the incrcasc in  cni-rying chnrgcs previously appi*ovcd 

. . -. 
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b y  tlic noai-d. Tlic noard docs not scck rcvicw ol‘the iucrensc allowed based on prc!jected rcvciiucs 

li-c ) i i i  ;I 1 1 s o  iirc c s ~ i n c I id i i i  g m 21 i 11 t uii;iiic e ch argc s ; ~ i i  d t h c s 11 1-c 11 r i  rge i m po sed ( ) n ( v c r- i ric onit: 

res id cnt s . 

Subject to the approval ol‘tlic commissioner, ~ h c  cnrnpany may d s o  “f ix the in;ixiiiiiitii rcnts ... to be 

charged” but thc cotiiiilissioiicr may ‘ L i ~ p ~ ) ~ ~  his . . . ow11 motion , . . v x y  (lie rental i-atcs.” PHPL 

$ 3 1 ( l ) (a) .  Tlic phrase “rcntal rates” 113s hccii held to apply to  tlic inonthly “can-ying charge” paid 

by tlic 1-csidcnts ofco~)pcr;itive apartments ( .CCIJ ,5’/ryckcr ’,s Riry A/xir/wwrz/,v, /m-. 1’. W u i , y h ,  I Sup. (3, 

N.Y. CO. 1071 1). 

I’etitioiier ;issci-ts that undei- P H I ~ I ,  $ 3 1 ( 3 )  the authority to pi-(:miulgatc iiii increase in the 

sui-chargc schcdule rest.s “sc.)lcly” with the Rivci-cross Board, that the courts havc confiriiied the 

Hoard’s (and riot DHCR’s) mthority in this rcgnrd, t11;it DHCK’s Orclei- substituting its judgment 

for that of‘ the F3orli-d WRS ;irbiti-xy mcl capricious and that 1)fICK’s Older is barrcd under tllc 

doctrine 01. rt!.s j z / i / i c , u / l r  hy vii-tue 01‘ thc Appellate Division’s decision in Vink (2x5 AD2d 203, 

.slq?lYl). 

A carcliil i-c:idiiig ofthe AppoIIate Ilivisioil’s dccision i n  Vitik revcals that DJ IC:R posscsscs 

tlic rrulhority t o  SCL rental ratcs, iiicluding  he sui-charge schcdulc coiiiponcnt 01’ those rental I-atcs. 

In that case, the coiii-1 noted that Rivci-cross hat1 aigiicd that 111 I C R  lacks the authority to imposc any 
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particular surchnrgc scliedulc and that i)FlC‘K disagreed, iliailltilining that i t  has the power to dirccl 

Rivercross to do so (id at 208), ‘I’hei-c. was iio nccd (or the court to resolve the issuc because the 

Kivcrcroxs r h r d  had lixcd tlic increases and L)I-lCI< had i . ippovcd thciti. I n  the Supreme Court, 

Justice 1;‘igucroa held that the actiuns oi’ICivei-ci-oss a i i c l  I l l  ICK in increxing the surcharge schedule 

were consistcnt with thc PI I til, .  1 le also noted that Kivei-cross and 1)f lc‘li were intended by thc 

Legislature to have “interlocking, rather than unjlntcral, capacities” (id :it 209). The Appcllatc 

Division held, howcvci-, that  DI I(‘R is “ctiIpowcrcd” ( i d  at 2 I 1 ) to vmy rents and that “while 

I-etainiug oversight authority on the inatter 01‘ amciicling surcharge schcdult.s, has in  [that] casc, 

eschewed any greater role in mici-o-mana~ii i~ these essentially Iinancial issiics.” (id at 2 10). 

C 1 cai-l y , t I1 c A ppe 1 1 ;it c I:> i vi si o 1 1 was s a t i s fl c d t h :i t 1) 1 1 C I< PO s s es se d th c a ii  t 110 r i t y to mi cro -iiiLinagc 

tlic fiscal affiiii-s ofrcgulaled Mitchcll-Imia projects h u t  had no occasion t o  exercise i t  in  that case. 

Furtlici-, in t-e,jcctiiig an cf’lbrt by sonic rcsidcnts 10 require 1)HC:IR to order Kivercross to incrcasc 

[lie surchargc schedule to h e  iniixiiniim provided for in the P I  Ik’L, the Appcllatc 1)ivision held that 

DI ICR’s powcrs in tllis at-ea arc “discretiotiary, rather that ministerial” (ill at 2 1 1 ). Tlic Appcllate 

11 i v i s i on ha v i iig d c t cr ni i ncd 1 hac L> H C: R has t li c cl i sc i-c t i o t i  to mic ncl  t hc s 11 I-el 13 rge rates , pet i t io 11 er ’ s 

claim that DHCR exceeded its autliority when i t  ordcred ameiiclment of the surcharge scliedulc over 

petition e r ’ s c) 17.j ec t i c) ri 11 i ii s t bc rc-1 cc t cd . 

111 this casc, I l l  !<.’I< iiivitcd tho H o a r d  to coiisider and prortlulgate carrying charge and 

surchargc incrcascs tha t  would allow River-cruss to  covcr its cxpcnscs, tiiindJ’u1 that the Mitchcll- 

LilIl1il Liiw is “dircctcd mostly nt imiiitniniiig ;i stra(uiii o f  middle rathcl- than high J I K O I I K  people” 

while not excluding higher income peoplc from these builclings that reccivc substantial government 

linancial support (id at 20). L>H(CR cxcrciscd its supci-visory powci-s o n l y  aliei- i t  engaged the h a r d  

;tiid the h x d  rclirsed to makc any chiingu to tlic surchargc schediilc. liivcrcross hus not shown that 
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Rivercross also argues that I.)I-ICR’s action was contrary to its own regulations and previous 

xt ions and thererurt: is arbitrary and capricious. It ai-gi1c.s; 1‘iii-tllcr t l ~ t  DHCR is estopped from 

taking “incunsistent positions” regarding tiit: 13u;trd’s authorily (c) set the surcharge schedule’ and that 

DllCR’s 01-dcr is barred by thc doctrine of- I . ~ . ~ , ~ z I L / ~ c L I / I I .  Petitioner relies principally on DHCIC’s 

acqiiiescencc in 1 c)c)c) i r i  the kloard‘s decision setting thc carrying charge and surchargc schcdule to 

inec t K i vercro s s ’ t hcn cx is t i ng fi iiaric i a I c) h 1 i gat i oils, 1) et i t i  o n e r ;I ss II me s erro neu 11 s 1 y that hav i 11 g 

OIIW accepIcd 3 budgel proposed by Ih t .  Hoard  in a prior ycai-, I ) I  IC. : I I  is li)i-cvcr b<)Lllld to accept dl 

futurc budgets the Board may adopt providcd the budgct set I3y the 13oard i s  not liscally irresponsible. 

Nolhing in thc 111 IC’R I-cgulalions or c:tsclr-iw requires such ;i result. 

‘l’lic application is denied and the petition is hereby disniissed. 

‘l’his coilstitutes the decision and jiidgmrnt of the court. 

DATED: Noveni hcr 19, 200X 

E N ‘I’ E. li, 

I‘hc claini is nieritless. As noted itbovc. tl iu Hoard  and DI ICK have long disputed I, 

whcthcr Dl TCR has thc authority to sct thc siircharge schedule ovcr thc ob-jeclion of thc Roard. 
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