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S U P R E M E  COURT OF THE STAl'E OF NEM Y O R K  
C'OlJNTY OF N E W  YORK: CIVIL TERM: 1'*41<'1' 52 
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011 Manhattan’s LJppcr East Sidc. All dcfc’cndants, with h e  exceplion of the City o f N e w  Y o i k  

(“the C‘ity”), move either by direct or cross-motinu, pursualit to CPLR 32 13, li)r S L I I ~ I I I ~ ~ I I - ~  

jiidyiieiit dismissing plaintiffs complninl and all ci-oss-clainis ;:is agl-tiiist thcm. I i i  : i d d i i i o i i 3  

On Octobci- 8, 2003, plaiiiti I‘Tw:is walking oii the sidewalk oii East S3Id Street towai-ds 

Fifth A V C I ~ L K .  Plainti I‘f alleges shc sustained iiijiii-ies when she tripped on iiii tineven a i i c l /o i -  

cracltcd portion of thc sidcwalli, somcwlicr-c betweeii 1 C1 E x 1  83Id Streel anci 2 1 East 831-d Street. 

Fci-on-ia Mot, Ex. R, Allcr EBT (“Allei-”) 8:2 1-9: 16.  Plainlift‘ suhscqiiciitly brmiigiil ;I cause of 
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strictly an interior rciiovatioii company, thcn Iiii-eci C&E Plwtcr to conduct all required cxtri-ior 

wor-k, iiiclding h e  cciiiciit woi-li in h c  front and i’e;ir of tlic 1 ~ ~ 1 i l i I l n ~  and the rep1;iccincnt oi’tlic 

ahutling sidewalks. Fei-oiiia Mot. Ex ,  P, Feiiiello E13T (“Fciiiello”) 7:24-S:3, 10:20- I ‘ 7 : . 3 .  C’ct1.l’ 

PIxtci- rcniovcd the old concrete sicicwalks in li-ont o f ?  I .East 83“’ Street ancI  replxcd [Iicni \ v ) i t I i  

new concrete sidewallts. Fcronia Mot. Ex. Q, C‘crvini GB‘i &:22-21. Woi-k 011 tlic building \V;IS 

coIiiplelecl by Feroma sonictiiiie in lkcemhcr oU200 1 .  Feniello 17:16-3-3. Allel- lhat dale, 110 

employee of Feroina retuiiied to 21 East 83“’ Streel nor wcrc any complaints iiiacie about tlic 

woi-li performed. Fcnicllo 17: 16-11, 20:0-9. Appelbaum lestitTed that lie was sn.lislic:d with 

Fcroma’s work aiid iioticed 110 cracks or other defects i n  tlic sidewalli. hppelbaiim 10:s- 15. 

I Teiiirich testified that thc sidewalk in front of his building, 19 East X?”’ Sti-cct, 1ia.d :rlso h e m  

I-cplaced during ICW)  or 2000. Heiiiricli Mot. Ex. .I, Heinrich EI3T 7: t -S.  

Plaintit‘l’s deposilion leslimony revealed tincertainty as to the specific circiimslaiici.s 

sui-rounding 1x1- I d l .  1’laiiiliffst;itcd she did nut see what cmscci I-iei- to Li11 prior to llic liill itsc.11’. 

It was only after shc had fallen, been helped L I ~  by bystaiiders, and p l x c t l  i n  3 cliair that slit: says 

slic was ;hlc to obscrve the “tinlevel” area col the sidewalk. Allci- 39:8, 49: 18-23, Moreovcr, 

p1;iiIiti K c o d d  iiol conclusively idciJtiIy lht: speci lic hiildiiig in fronl ofwliicli tlic 11111 ~ ~ X : ~ I I - I U I  

n o r  was she able to locate tlic portioii of the sidewalk 011 which she was willciiig wlicu slic 

tripped. Instead, she identilied three alter-native locations oii the sidcwalli wliei-t. the ldll tilay 

have occurred, including four iiichcs lioiii the biiilding, I‘o~ii- inches from h c  CLII .~ , ,  a n d  i 1 1  tlic 

middle of thc sidcw:illi. A.ller 11 92-24; 25:22-20:2; SX:0-14. 

1 n 1 he ii- iiio I i o t i  s for S ~ I  1-1 1.11 ai-y j II d yii en t , de Ikn cl ;.ti 11 s Fcro 111 ti, A 111) c 117 ;I LI  I ii I I c i i i  1-i i‘ 11 ;I 11 cl 

C“kE T’lastcr iirs~ic 110 triable issue of fact exists allcwiii~ the plaiiitifv 10 ~~roceed  c)ii her claim 01’ 
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caiisc. Plnintiffwas iinable to idcritify conclusively \i,licrc tlic xc ide i i t  occui-ired 01- the poi-Lion o I- 

 he sidewalk 011 whicli she [ell. Based oil plaintill's inconclusivc ;ind spcclili~t~ivc tcstiiuoiiy, i t  is: 

clear that thc plaintiff is presuming that the ci-ack and/or Lincven poi-tion oftlit:  sidewalk, seeii 

upon her review ol'the laudscape after hcr fall, was the proximate ca~isc ol'tlic acxiclciit, i-atliei- 

h u i  soiiie othcr C ~ I . I S C .  Plaintiff has iiiti.oduccd no concl-ele cvidclicc cst-;il>lisliing tha t  t l ic  ~i i ievz i i  

si d ew ;I l l i  w ;is the 13 1.0 x i 111 ate c;iu se of hcr i nj iiry. S iicli spec i I 1 at i o n r c y d  i i i  2 1) 1'0s i iii ;I t c c iiiisc i s 

insufficient to establish a triable issue of fact aiid cannot withstand a sumiiiaryjiidgnicut motion. 

h'(/iic, 4 AU3d at 1'10; .SCE Ihpp v. L~ils0/7, 240 AI12d 018 (3d Dcpt 1997)(Iiol~din~ tli:tt wliei-e ;I 

p1iiiiitXf did iiot see the cause or her Ml aiid can only iissiiiiie that the dctcrioi-:-ttcd sic-lcw;iIli W;IS  

the cause, stich conjecture and speculalion lacks pi-ohative valuc aut1 docs iiot I - ~ I ~ S C  ;I t r iab lz  issilt 

of fact); s w  rrlso Ttriih v. Ai.[ Slzrtlcwls Lcirgiir of 'N.  Y ,  39 AD3d 250,  200 ( 1  sl Dcpl 3007) 

(lioldiiig tllat whei-e a i)laiiiti~i'sui-iiiiscs as lo  the caiisc (ol.hci- fall upon seeing iiielal slicking o u t  

in the hrillway after tlic incident, prohativc cvidence does not exist and caiiiiol witI-ista.nd ;I 

s i i  mm a r y j LI d yii c 11 t iiw ti on). AI 1 h o LI gh tli cr c cx i s Is c ;is e I aw i 11 w 11 i ch a (I  c 1.u i d  ai 11 ' s s I 1 m m ;I 1- y 

.j tidgmen~ motion was deemed ir-npl-oper wlicre ownei-ship of the sidewalk coiitiiiniiig tlie dt . / 'eut  

was contested, the qucstioii ol'owiiei-ship in  this case is iii-elevnnl ;is [lie plainliff is iinahlc to 

eslablish h e  ca~isc or location or her fall. Birr s w  Soto v. Lii,lc Yi-cc G'o~,fr/~i(:/ I k / i ,  (.,( ( r l . ,  1 S 

AT1.3d 384 (1" Dept 2005). 

Siricc tlie only twidcncc prcscnted hy the plainti Vis  spec.iili~~ivc ;IS to  lie C ; ~ L I S U  ol.thc f'iill, 

and because she is iinable to surlicienlly idcritify the building in  front of whicli tlic accidciit I(.)(.)k 

place 01- the poI+oii of tlic sidewalk she tripped ovei-, deli idants '  iiiolions ror disniissal niiisl I K  

gr;.iii t ed . AI though c:tch cld-eiid anl, i i i  iii ovi 1-1 g lbi- s 11 111 i i i  ;I ry j ti d gin ciil, ids :L i-e;isoii uiiiqiie lo 
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that dcfciidaiit’s par-ticulai. circuiiistaiices excusing liability, all join in the C O I I I I I ~ ~ I I  ai-yriiieiil thaL 

thc plaintiK Giiled to establish the cause and 1oc:iticoii ~ J ’ i h e  fu l l .  Having h u d  lhis ;lrgumcnt 

pcrsLixivc, the court need not address defendants’ otliei- ai-giimcnts 0 1 ’  ci-oss-motions :ig:iiiist c;~ch 

otliel-. 

In light of thc loregoing, i t  is tlicrcforc 

C)KDEKE:D Iha t  the motions Iioi- smimary juclgnicnt ;LS against the lllairiti I‘I‘ai-c $I-ilIltctl 

and 111 c CT) niplnint is ci i siii i ssed :is ag a j list Fei-om a Clo 11 tract i ii  g , 1 i i  c . , M i cli ac I A pp c I b ;I I I  1.1 1, i ; L:O i . 2 ~  

Hcinrjch al-id C&E Plaster & C‘oiistruction Co., Iiic,; clelindanls’ motiolis to dismiss [lie cross- 

c l a i m  lor contrachial and coiiiiimi law indemnification, breach of contract, nncl coiiti-ibu(ion ; ~ r c  

gaited; Fer-oina Contractirig, Tnc.’s motion for summnry$iid~iiient ;IS agaiiist C‘&E l’liistei- ‘6 

C‘oiisli-uction c‘o., Inc. is deiiied as iiiool; and upon service Lipon him ol’tliis oi-del- ;ind clec,ision 

with noticc ol’cntry, the Clerk of the court is directed t o  criterjdgiiient accordingly :utd sevei- the 

I-einaindei- of the action, which shrill continuc, 

Dated: November 2 1, 2008 h v -  

,. - 
Matthew F. C‘ooper, .I.S.C’. 
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