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SUPREMI? COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK - PART 57 

PRESENT: w w c v  S. Fxrr;dman, , JSC 

X 

ALICE BURGER FTSCHER, 

Petitioner, 

- against - 

Index No.: 103571/08 

DECISION/ORDER 

COMMISSION FOR ART RECOVERY INC.; 
UNICREDIT GROUP; CREDITANSTALT 

STROOCK & LAVAN, 
BANKVEREIN-BANK AUSTRIA; STROOCK, 

q\cJ G 
/ 

Respondents. 

x ,  h 

Petitioner, Alice Burger Fischer, seeks to co~lllence a 
& 

for pre-action discovery, pursuant to CPLR 3 102(c), against respondents Commission for Art 

Recovery he. C“CAR”), UniCredit Group; Creditanstalt Banlrverein-Bdc Austria (“‘Bank 

Austria”), and Stroock, Stroock & Lavan (“Stroock”). 

Petitioner, a Holocaust survivor, claims that respondents have information that petitioner 

needs to frame a complaint and to obtain the identity of prospective defendants for an action to 

recover artwork - in particular, a Rembrandt self-portrait - stolen from her family during the 

Holocaust. Respondent C A R  is an organization established in 1997 and affiliated with the World 

Jewish Congress and World Jewish Restitution Organization, to lobby European governments for 

the identification and restitution of Holocaust-era looted art. (& Pet., Ex. 1 .) The petition 

alleges that CAR is in possession of a document, the “de la Croix memo,” which may contain 

useful information about an alleged meeting between a representative of the Gemm government 
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and Hungarian and Austrian officials during the 1960s or 1970s to conceal artwork looted from 

Hungarian Holocaust victims such as petitioner. (Pet. 35-42.) The petition also alleges that 

respondent Bank Austria may have been in possession of a Rembrmdt self-portrait owned by 

petitioner’s father (Pet,, 7 50), and that Bank Austria’s counsel, Stroock, may have knowledge 

about Bank Austria’s possession of this painting. 

The petition discloses that petitioner waa a named plaintiff h many of the Holocaust Era 

restitution cases, and has been included in settlements of those cases, and that she was also a 

plaintiff in at least five additional cases for restitution of artwork brought in 2004 in federal court 

and since dismissed. (& Pet., 77 20,21.) In view of the issues raised on the face of the 

petition as to whether this action is barred by the federal litigation, the court scheduled a hearing, 

on notice to the respondents, as to whether the order to show cause should be granted. 

The standards for pre-action disclosure me well settled. CPLR 3 102(c) authorizes 

disclosure before an action is commenced “to aid in bringing an action * * * but only by court 

order.” Such disclosure may be appropriate to identify potential defendants, 

Br9m swf ace Tr. w t i n g  A u h  ,271 AD2d 346,347 [ l M  Dept 20001.) However, 

such disclosure “cannot be used by a prospective plaintiff to determine whether he has a cause of 

om, 212 AD2d 410 [lBt Dept 19951.) Thus, ‘hst r action.” r of S m  v 209 E, 56 

44disclosure in advance of service of a summons and complaint is available ody where there is a 

demonstration that the party bringing such a petition has a meritorious cause of action and that 

the information baing sought is material and necessary to the actionable wrong.” 

@ n u ,  v Bo-, 146 AD2d 535,536 [lat D q t  19891; W-Q 

City Tr, Auth., 112 AD2d 939 [l“ D v t  19853.1 
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Applying these standards, the court holds that the petition wholly fails on its face to 

satisfy the standards for pre-action discovery against any of the named respondents. Even 

assuming 

would be sufficient to permit the painting to be identified if located, a matter as to which 

substantial doubt exists, the petition does not set forth a potentially viable cause of action. 

that petitioner’s general description of her family’s Rembrandt self-portrait 

As to Bank Austria, the petition takes pains to disclose that the federal court (Krm, J.> 

dismissed damage claims against and an attempt to re-open a prior settlement with Bank Austr3a, 

and that petitioner’s counsel was severely sanctioned for bringing the action. (Pet., 7 21, nl.) 

The petition also asserts that it “should not be construed as an effort to gain discovery related to 

damage claims against Defendants” in any of the prior federal cases, and that any damage claims 

against such dtlfendmts “would ultimately be brought before the Judge who previously had the 

cases.” (Pet., 7 28.) Petitioner thus appaars to concede that she d m  not have any damage claim 

relating to tho artwork that could be maintained without leave of the fderal court. Petitioner 

also does not dispute that a settlement of a class action with Bank Austria over looted assets 

defined such assets to include art masterpieces. (a m e r  ~f- 

-, 98 Civ 3938 [US Dist Ct SD NY], Complaint, 77 17’97 [Ex. B to Aff, In 

Opp.]; Settlement Agreement, dated Mar. 15, 1999 [Ex. C to Aff. In Opp.) Significantly, 

moreover, petitioner’s counsel was sanctioned $5000 and ordered to pay Bank Amha’s legal 

fees, wlvch were subsequently determined to amount to over $345,000, for Bank Austria’s 

defense of the subsequernt action to recover looted artwork. In awarding sanctions, the court 

found that petitioner’s counsel had committed soveral wrongful acts, including cornencement 

of the subsequent action in “circumvention of the Bank Austria settlement.” (- . .  
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ocaust V 14 I’ ictims for o f m d  & -es,~&/a m~ ~a . .  

-G.. et al, [US Dist Ct, SD NY, 04 Civ 3600, Aug. 19,2005, Kram, J., at 

15 [Ex. E to Aff. In Opp.].) It thus appears unlikely that leave to commence a further action at 

least against Bank Au~tria would be granted. In any event, that issue is for the federal c o w  to 

decide. This state court proceeding may not be commenced as ax1 end-run around the concluded 

federal actians. 

The court further finds that the petition fails to set forth a colorable claim against the 

other named respondents or against any pm as to whom the other nmed respondants allegedly 

have information. Petitioner’s counsel’s conclusory assertions that Stroock is in effect part of a 

conspiracy to conceal infomation about looted artwork, or that it made an oral agreement to 

provide information fiom its client, Bank Austria, about possession of the Rembrandt, are 

patently insufficient to wanrant the requested pre-action discovery. Petitioner also fails to show 

any basis on which CAR is obligated to make available to petitioner in particular the results of its 

own investigations on behalf of numerous Holocaust survivors, or that such disclosure would not 

prejudice those investigations. 

After an extensive hearing, and for the foregoing reasons, petitioner’s order to show cause 

should be declined. While mindful of petitioner’s tragic circumstances, the COW finds that her 

remedy, if any, must be sought before the fedaal court in the prior action or actions that may be a 

bar to further litigation. 

It is noted that after hearing of the initial order to show cause, petitioner aubmitted a 

“Supplemental Order to Show Cause” seeking discovery from an additional party, Roman Pipko, 

and purporting to attach two confidential declarations for in camera inspection (Exs. 3 and 4 to 

Page -4- 

[* 5 ]



_ _  . . . . . . 

the Supplemental Ordm to Show Cause.) As charwterized by patitimer’s counsel, these 

declarations contain conclusory assertions as to the ongoing concealment of artwork looted 

during the Holocaust by a secret society dedicated to Nazi ideals. (& Fagan Letter to Court 

dated Mar. 24,2008.) While the assertions in the confidential declarations appear to be similar 

to those previously disclosed to respondents, the declarations will be sealed in the absence of any 

objection by respondents. 

It is accordingly hereby ORDERED that the court declines to sign petitioner’s orders to 

show cause for leave to commence a proceeding for pre-action discovery against Commission for 

Art Recovery hc.; UniCredit Group; Creditamtalrt Bankverein-Bank Austria; Stroock, Stroock & 

Lavan; and Roman Pipko; and it is further 

ORDERED that the declarations filed as Exhibits 3 and 4 to petitioner’s Supplemental 

Order to Show Cause dated Apd 18,2008 shall be filad under seal. 

This constitutes the decision and order of the court. 

Dated: New York, New York 
May 8,2008 
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