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WALTER B. TOLUR. J.: 

DeIcndmt imves for ail ordcr pursunnt to (’PI ,R 32 12 granling i t  ~iunrnaryj&lgmei~i 

dismissing the complaint on the grt.)uncl that: plaintiff‘s action i s  barred by thc slnhilc of Frauds. 

Plaintiff cross-movcs for an ordci continuing the stay of defendant’s summary non- 

paymenl proceeding entitlcd AvicJov 1 f o k h g  CIorp. 1’ (lvizthi~~ 13mm Inch. (Index No. 0680 1 l /OX) 

pending in Ihe (’ivil Court, Ncw York County (thc “smimilry procecding”). 

In lhis action plaintiffs president arid sole sharcholdcr, Cynthia Hroan (“plaintiff’), is 

seeking, inter (diu, 1 o recover damages for cicl‘cndanl’s alleged breach or an oral agrecnlcnt to 

purchasc ha leaschold intercst in commercial spacc locaied at 548 West 29Ih Slrcet in Mankaftan 

(tlic “preniiscs”). Thc following is plaintifys version of thc fncls. 

Plaintiff Imscd the entire premises from dcCeiidaiit pursuant to a 10-ycar leme which 

expires on Octohcl- 3 1 ,  201 4 and invcsled ovcr $700,000 lo convcrt the premises into an upscalc 

art gallcry. In ~ h c .  surnmcr ol2007 a potentia1 purchaser (the "Purchaser") of thc premiscs made 
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thc hllowing representations l o  her “(on behalf of himself and defendant)”: she would be paid 

$750,000 i f  shc surrendcred the prcrnises; shc could cease paying rent until the, buy-out occurred; 

and, she would be permitted to kcep her fixtures nflcr she vacated thc premises (see PlaintifT‘s 

Affidavir, 7 1 1).  I n  reliance on thu “parties”’ represeiitations plaintilf ccased paying rent as of‘ 

August 2007, stopped marketing the premises for cxhibitions, and Ixgan. sliritting down thc ari 

gallery. l)efendant, in twn, stopped billing plaintiff Ibr rcnt in August 2007. lherea-fter, thc 

Purchaser adviscd plajntiff that the buy-nut of hcr leasehold interest would be dclayed bccausc 

defendant‘s two principals werc involvcd in a business disputc. Notwithstanding repeated 

assurances that plaintiff did iiot have lo pay rent, dehidant commenced thc summary proceeding 

against hcr scelcing rent and addilional reill from August 2007 in the approxiinate surn ol: 

$9 1,000. 

‘The complaint herein (I3efendanl’s Ex. A) asserts fivc causes of actioiz: brcach of 

coiitract (the allegcd oral agrcenienl tn purchase plaintiffs leasehold inlerest); perinancnt 

i II.. unction (e nj o i t u  11 g tkc pro secii ti on c? C thc sum mar-y pr owed ing j ; decl aratory , j ud giii en t 

(declaring that the cominencciiiciit and prosecution of the smnniary procecding was and i s  

iinpropcr); promissory estoppel (declaring that defendant is estopped from prosecuting the 

sLiiiiniaiy proceeding) and fraud (defcridaizt’s ~~lleged mis~-eprest.ntation that plaintiff could cease 

paying renl and that hcr leasehold i nlcresl would bc purchased lbr  $750,000). 

Defendant nioves lur summaiy ,j udgineiit contending that plaiiztifl’s action is barred by 

the Statute uf Frauds hecause defcndant‘s allcged agrcc.nient lo purcliasc plaintiff‘s leasehold 

interest i s  not in writing and because plainlifl‘fails io qualify for any exception to thc Stalute such 

as equitable estoppcl. 111 his supporting affidavit (nefmdaiit’s 1-h. @) defendant’s president, nov  
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Pravkewity (“Pravkewit7”), statcs that he planned to build rcsidc~itial units ahovc ylaintiil‘s a1-t 

gallery which would not intcrferc with her Icaseliold and that neither he ~zor his co-principal ever 

told plaintiF1: that shc could stop paying renl or ihat defendant wanled lo purchase her leasehold 

intercst. Pravkcwjlz illen points to c-mails (aitached tn his afiklavit) which support his position 

lhat lic did not tell plaintifi‘lo stop paying w i t  and contain a n  acknowledglnent by plaintiff that 

she owes pas1 duc rcnt along with her request for n pay-nut plan. hi his supporting affidavit 

(~cfendanl’s Second Ex A) def’eizclani ‘s co-principal, Avmhani Ciottlib (‘LChttlib”), states that 

neither he 1101 Pravkewitz ever iold plaintifr that shc did iioi havc lo pay rciit and that lhcy nevcr 

discussed purchasing her lcaschold inlrrest. 

The proponent oC a motion I b r  summary judgment must establish a dcfknse or cause of 

action sulficiently to warrant a court’s clii~cctingjucigmcnt in its favor as a matter of law (see 

Zzickrniun v C’ip of NLW Yurk, 49 NY2d 557, Sh2 1 1  c)801). l f thc proponent m e i s  Ihis hunlcn, 

the opponcul must lhcn produce evidciitiary proof in adiriissihlc form sufficient to require a trial 

of matorial qiiestioiis o-T fact, nierc conclusioi~s o r  uusuhstantiaied assertions arc insufficient ( id ). 

Ilefendanl cstablis1ic.d i t s  right to slllnmaryjudgme~~i disiiiissing thc complaint as a mniicr 

of law. ‘The Slatulc of Frauds provides, in pertinent parl, ilint a contract for ihc salt ofreal 

properly or an intercst therein is void unless the criiitracl or srm~c notc or i-tieniorandum tlieroof is 

in writing and subscribed by 1hc party to he charged ( V P C  General Obligations Law 

Dcfcndanl’s principals contcnd that thcrc was  ncvcr an agrccnicnt with plniiitift‘ to purchase her 

leasehold interest and that there i s  110 signed writing itidicalirig the partics cntcred inlo such an 

agrca1lent Plaintifl’s Fiilurc io reliitc thc contention by producing a11 appropriate written 

5-703121) 
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instrumcnt’ warrants a dismissal of the first causc of action For brcach ofcontraci. 

Plnintift’s rcliaiice oi i  the doctrine of parlial jxrfnrmancc (sw Ciclierd Obligations Law 

5-703[4]) is misplaced. The doctrine is “bascd upon the quifablc principle that it would hc a 

lraud to allow o w  party, insisting 011 the Slatute [of Frauds J, to escape perlhrmance aftcr 

permitting [lie other pa-ty, acting in I-eliancc, to substantislly pcrlorm” (Mcssncr Vcier~‘ Hergu 

McNnm~~r  iSi:17meilercr Euro R S C X  Jm-. 1’ Aegis Group plc, 93 NY2d 229, 237 1 1  9991). The part 

performance ~TJ IJS~  he "unequivocally referable" 1.0 the oral agrcenieiit (id., at 235 }. Plainlifvs 

primary “perfomiance” was her irlilurc to pay rent. That failurc may have becn caused by a 

nurnbcr of things such as a lack of hinds and, in any event, was no1 unequivocally rel‘crahle tn  

d e f m h t ’ s  alleged agreement to purchase plaintiffs interest in the preniises. 1 P plaintiff s 

failure to pay rent was considcred padial pc.ribrmance, any lessct. who d e h l t e d  in his reni 

obligation could claim, as plaintiff docs herein, lhal llie failure lo pay rent was based upon the 

rcliance of the Icssor’s oral promist‘ to forgivc rent payments and buy a leasehold iiitcresl. 

Fu rthcl-iiio r-c, llie fie t that d c fend ant coi~iiix iic r d 111 e SII mrniiiy proccedi rig for noli- pnym cn t of 

renl, aiid thc atlaclid e-mails to the l’~;rvkcwit7 af’fidavit, belie plainttff7s “unsubstaniiated 

allegations or assertions” (Zuckermnn IJ (’i[v of Neil) I’ork, s iq”vr ,  49 NY2d at 562)  concerning 

thc failurc 10 pay rcnt, thc alleged closing nl‘hcr art galleiy (which could have lxm donc for any 

numbcl- of rcasons), and del.ndant’s purpni-ted ofkr to purchnsc her. leasehold intercst. 

Plaintiffs second and third causes of action, for iii,junctivc and declaratory rclicr 

I Plaintifi‘s contcnf ion that discoveiy might uncovcr a written agreement lo purchase 
plaintiffs lcaseliold ititeresl does nni withstand scr-utiny. lf tlic writing existed then plaintiff, as n 
necessaly party thereto, wonld liavc n copy 0 1  undoubtcdly know or the writing’s existence. 
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respcctively, pcrtain to thc suiiimary procceding in Civil C'ourt. Ry decision and order dared May 

27, 2008 this court staycd thc suminary pracceding "pending the resolution of the dissoluliori 

proceeding rbc1wccii Gotilib a i d  Pravkcwitz] . 1  in this couil-t" (.rer llefcndanl's Ex. C). The 

dissolulion proceeding has iiow been rcsolvcd (.PCL' slipulation of discontinuance, Ikt'endant's 

Ex. 1)). As ;t resuh, plaintiffs secoiid and third causes o f  action are dismissed ;is acadeinic. 

Plaintifrs fourtli cause of action, which is hascd 011 the doctruie of promissory eFtoppeI, also 

pertains to the summary procceding and is dismissed 3s academic. 

Plainiiff" iXth c a w  nC aclion for fraud a l l ~ g c ~  that defe'endnllt falsely rcprcseiilcd illat ii 

would pay plaintiff $750,000 for tlic leaschold intcrcsi a i d  waive tlie rent obligations in 

consideration of plajntiff's closing down the business aiid prcmalurely tcrminating tbc leasc, and 

t h l  p1 ai titifl'jns ti fi ably relied on de fcndan 1 ' s rcpresen tat ion which dc hldallt h e w  lo be fa1 se 

when ninde (sw rlefendant's Ex. A, 17 56-60). ' h s c  allegations properly state a came or aclion 

for fsaudu lent representation (see ( ' l l m n d  hlustcr. ('nuporalion 1' dzrrninizrni Lirnifrd S'ide,v, JY~C?. 

4 NY2d 403, 406-407 [ 19S81). Ilowever, boll1 YmvkewitL and Gottlib have stated under oath 

that they never reprcsented that plaintifl'did not lime io pay rcnt, ihat ilicy never discuxsccl 

purchasing her leascliold interest and WVCP told her tha1 she should cease doing business (,we 

Pravkrwitz affidavit, 7 4: Gottlib affidavit, 7 3).  Pravhcwitz and Guttlih's statcrnents are not 

retiited by plaintiff who statcs in her opposing afficlavit tliat the Purchaser iiindc the sul?jcct 

rcpresentations (SPC plaintiff's al'Jidavi1 in oppcnitinn, 11 1 1 ) Plaintiff olfcrs no suppori for her 

parcnilletical assel-iioll that ihe 1'LIrchmer was acting on behalf of defendnut, wlzo was tbc owiicr 

and potential seller of thc prcmices, 01' for her iiiiplicil assumption that the Purchaser's 

rt.prcscntations were hinditlg 011 the drlkndant. Additionally, plaintiff ol'fcrs 110 reason for her 
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failure to join the hi-chascr as a defendalil herein. As noted ahovc, unsupported ccrnclusiuns or  

iirisubslantinted allegations o r  asscrtions are insul'ficient to deiixt a rnolion for suminmy 

judgment ( S I ' P  ~ i i c k c ~ ~ m n n  v ('z!y O ~ N W  York, S I ~ W ,  49 NY2d 557, 502). I'laintiff s fiflh caux  

of action for fraudulenr rcpresenlatioii is therclim dismissed. 

A4ccordingly, it is hereby 

ORDEIUX) that defendant's niotion for an urdcr granting sumniaiy judgmunt dismissing 

thc coniplaint is granled; and i t  is Cwthrr 

OlWERED that plaintiffs cross-moiion [or an vrdcr continuiiig the slay of thc s u n m a y  

procecciing in Civil C'ouri is denied aud thc stay is hereby vacalcd; and it i 5  fln-tha- 

ORDIZRJ+,D Iliat thc Clerk is clirccted to cnter Judgment accordingly. 

I'liis constitutes the decision and order o C  thc court. 
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