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SUPREME COURT OF ‘L’HE S‘IATti OF NEW YORK 
NEW YORK COUN‘I’Y: IAS PART 6 

Application or ANTHONY 1,. GKASSO, 

Pct iti oner, Index No. I 1 1840/08 

for :I juclgmeiit pursuant to 
CI’LR Articlc 78 Decision, Order i ind Jridpmerit 

NEW Y OI<K C’ITY TRANSIl, METROPOLITAN 
TlUNSPORTATION AIJTI IORITY, MANHATTAN 
AND BRONX SIJIIFACT;, TKANSI‘I’ 
AIJ‘I’HORITY, CI‘I’Y OF NEW YORK, N E W  YC . S F  , 
UTY TRANSIT OFFICE OF SYSTEM 

Pctitioiicr hnlliony L. Grassc> brings h i s  Article 78 proceeding seeking to :innu1 tlic 

dcterinination ofthe New York City Ti-ansil Auhority (“NYCTA”), dated July 11 , 2008, to prohibit 

pctitioiicr rrom operating a crane 011 any NYCTA projccts or propel-ty on 111e ground that tlie 

deterniii1:ition is iinlawfiil, arbitral-y and capricious. Petitioncr also asscrls that the decision is not 

supported b y  substantial cvidence. llespoiidcnls’ move to dismiss tlic pctition on the grounds that 

pctitioticr lacks stxidirig; that the issue is nori-jiisticiable; and, that thc detenninalion was ratioiially 

based and was nol arbitrary arid capricious. 

I’mwinl to a stipiilation of discontitiuaiice without prcjudicc, liled in the (70unty Clerk’s 
orfice 011 Scptcmber 8, 2008, the action was discontiiiiicd as to Manhattiin aiid Rroiix SilrLice ‘I’ransil 
Opcratiiig Authority, City of New York, Ncw York C‘ity Transit Oflice o r  Sysleni Safcty, and 
T ran spol-l a l  i 13 11 W oi-hci-s I J 11 i o 11 (3 f A 111 ci-i c ;I ( A F L-c‘ IO). 

I 
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Pctilionci- is employed by Soirlhern Crane Group (“Southern”) as ;i cranc operalor. 

0 1 1  Junc 22, 2005, the NYCTA cntcrcd into a $37 iiiillioii dollar contract with Soiiflicrii i i i  which 

Southern was rcquircd to provide [or the leasing, operation and niainlenance of hirleen ( 13) cranes 

at various locations on NYC‘TA property. Accordiiig to tlic papcrs, Soutlicni only has contracts with 

the NYC’TA and its relaled cntilies. Pctitioncr allcgcs that lie woi-kcd cxclusivuly c i i i  coiistructioii 

Jobs  for lhc Maiiliattaii mid Hronx SurLtce ’l’ransit Operating Authority (“MABSTOA”). 

On April 10, 2008, pct i t i~mx was operating a crane for ii MABS‘I’OA constriiction 

project located at 167th Strcct and .Icronic Avciiiic 111 New York City. Petitioner was loading 

inaterials onto ;I trailer hchind the c~-aiie. ‘I’he window of the cram cab was opcii. Accoidiiig to llic 

petition, while petilioncr was operating tlic craw,  weldei-s and burners were working on ;i slruclure 

dii-ectly above pctitioncr. Pctiticmcr status that sparks, slag and water fell onto him from above, 

whci-e the welders and hui-tiers wcrc woi-kilig. Althougli the forenian allcgcdly told llic wclders and 

huriicrs to stop their work, because of the danger to petitioner :ind the Iiicri working on the trailer, 

they continued working and sparks, slag and water contiiiucd to fall. 

In addition t u  rearing Tor his safety as material fell onto him, petitioner asserts that 

lie was concerned that spai-ks irnd slag could fall 011 the propane tank oiitsicie the cab, which could 

ciiiise an cxplosioii. Pditioiier states that lie grabbed onto tlic hand rai I,jumped outside the cab onto 

the render of the craiic, and told the welders and burners to stop buriiiiig over tlic craw.  Tlc tlicii 

jiinipcd hack into the cah, and asserls that hc “accidctitally bumped the swing lever, which swung 

the boom of tlic cranc toward the slructurc whcrc tlic wcldcrs and burners were working.” 1t is 

iiiidispiited tha t  no oiic was i i i . j w x l  and there was 110 property dniiiagc. 
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Tli c NY C‘I’A i nvest i ga tcd t Ii c i iic i den t , W I-i tten s t a temenls were rcq u cs t cd from the 

workers who were on the job sitc that day. A iiiiinber of NYC‘TA cmployccs confirmed that tlic 

welders and bui-iicrs Iiad been warned to stop tlicir activities due to the location of tlic crane j u s t  

liclow them. ‘I’lic situation was variously dcscrihcd ;is “provocative,” “volatile” and “liarassing” 

It1 a niemorandLiiii diitcd May 2,2OOS, I-’. Navarro, Vice C‘liainnan, Track Department, 

of the Transit Workers’ LJii ion,  itili)l-md an NYC‘TA oflicial o f  the incidciit. The IiiciiioraiidLmi 

contends tlint tlic track workers wcrc iiiiclcar about their orders to coiitiiiiie their work while the 

crane was bciicath tlieni. Navarro and another superinlcndciit agrcetl Ilia1 this crane operalor should 

not be pei-mitlcd to operate ii  crane again 011 a11 NYCTA site, bill on April 29, Navarro Icai-tied that 

petitioner was working :it nnollicr sitc. One track worker clainictl to bc arr-aid to work on the job 

wliilc petitioner was serving ;IS c r a w  opcrator. Navati-u slaled that hc was told that petitioner was 

assigned to opcrate the cram at aiiotlicr site over the upcoming days, ai id  requested that [or tlic safcty 

of all transit cniployccs, petitioner should not hc pcniiitled to opcriitc n craiic iri the presence orany 

transit c i i i p l ~ y ~ ~ s .  

A iiicctiiig was hcld on May 8, 2(308 conccrning tlw April 19 incident.’ The puqmsc 

of the incctiiig was lo detcrminc the facts associated wilh the incidclit. A number of workers who 

were thcrc tlic day ol‘the incidciit wcrc present. in addition to oflicials li-om the NYC‘I’A. Petitioner 

aiid representatives li-om Sou~liern wcrc alsc) prcscnt, No  C ~ I K  was sworii i i i  as a witticss and tic1 

testimony was 1, r i  k en. 

’ ‘I’he NYC‘TA states that this mcctiiig was held at Southern’s rcqucst 
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Some workers who spoke at tlic iiicctiiig said that pctitioiici txcaiiic ciislractcti by the 

woi k thal was goiiig oil, and that lie did not rea l i~e  that the hook was so low. Other workers stated 

tha t  thc craiic operator deliberately swung lhe boom over tlic structiirc. Thcrc wcrc also written 

niciiioraiida aiid comments from workers who wcrc present that day who claiiiicd that pctitioncr 

delibcratcly swuiig the crane to hi1 the strilcturc. A niimhcr of'workcrs stated that llic booiii was 

swung over erratically. A Sew ol'tlic worhcrs stated that before the incident, pctitioncr said words 

to the effect that, "I should swing the tmom and take all yoii guys out" oi "1 am going to take you 

mo t li er f- -- -- s o Li t . " 

'l'he niinutcs of'llic meeting rcflect that pelitioncr admitted that because Iic felt his l i  li:  

was i n  jeopardy, he swung the crmc hoom "to scare 1he Welder Burners in retaliation for the slag 

l.alliiig onto the cr:mc. 111 his arlidavit, petitioner dcnics that lic iiiadc this stalcmcnt. Pctitioiicriiow 

asserts that the incident was j i i s t  311 iiiiIbi-tiinale accident, a i d  was the result of'pctitioiicr trying to 

1-citiedy ;i clangcrous situation caused by tlic wcldcrs and huiiicrs; hc claims that he accidenlally 

bumped 21 lcvcr that moved the crane. I n  his aft'idavit i n  opposition to the motion, he stales thal 

although liu believed he had set the swing brakc belbre jirmping out of llic cab, lie "had apparcritly 

not dcprcssed the pedal cnougli to stop tlic c ~ x i e  fi-om 111oving."~ 

9 ,  

After the nieeting, the NYC"1'A issued a writtcii iiiciiiormchi to Sotithem, dated .Iiily 

3 I , 2008, staling that "[ d]ue to the events that transpired oii  April 19 ,  2008 at 16711i Slrcct and 

Pctitioner explains that the swing brakc is similar to thc cniergcncy brakc of :i car, and that 1 

if lie had pressed harder, the c r m c  would liavc been held in place. 
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Jcroiiic Avcniie, [i]t hiis hccn dckrniincd lhat MI-. A .  Grassi [sic- should be Grasso] caiiiiot opcratc 

3 craiic on any NYC‘I’ projccts or on any NYC‘T property. This lias bccii dctciiiiiiicd by the Of‘licc 

or Sysleiii Safety with ccmciineiicc li-oiii the TWU.” ‘I’his is [lie determination being challenged. 

Rcforc tuiming lo the merils of [lie petition, rcspoiidcnts raise two issucs rclatiiig to 

h c  appropriatetiess orpelilioncr’s right to bring the petition. First, they argue that the issiie I-aised 

is otic that is solely within [lie expertise and cxclusivc discrctioii ol’ traiisit ol‘licials, a i i d  is iioii- 

jusliciablc. Sccoiid, 1-cspondenls asserl that pctitioncr lncks staiidilig, since there is no privity 

bctwccii Ihe NYC”1-A and pctitioncr, wlio is ail employee of Soulhcrn and not the NYC‘TA. 

l<espondcnts’ claim ofiion-.jiisticiability is without nieril. IJiilikc the cascs on which 

rcspoiidcnts rely, this c;isc docs not iiivolvc ;I detei-minalion coiiccrning thc opcr:ition aiid 

Inanagcnicnt 01’ tlic transit system. &, u, McKccliiiic v .  New York Cilv ‘I’ransit Auth., 130 

A.D.2d 406 (3d Dcp’t 1987) (finding that an NYC‘TA dctcnniiialion lo deploy transil police lo work 

at certain ljcilities is ii typc of iiianagciiicnt decision that is not reviewable by thc cour-ls); Jamaicn 

Clianibcr of- Commerce, Inc. v. Metropolitail Trans. Aiith., 158 Misc. 2d 001, 003-04 (Sup. C‘t. 

Queens c‘o. 1093) (dimissing ;is non-jiisticiablc a challenge coiiccrning routing of huscs and a 

d elerm i n a t i o I i tli at ccr-t ai ii s I ree t s sh o 11 Id b c tw o -w ay rat 11 ci- t li an one- w ii y ) . W 11 i 1 c rcspo nd c i i  ts seck 

to categorize h c  dctcrininatioii liere ;is oiie affccting the saf‘cty o f  their woi-kei-s aiid Ihe 

traiisportation syslcni, this case involves tlie deteniiiiiation h a t  a single worker is iinfit to work on 

a j ~ h  assignmenl for lhc NYC‘TA. 
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As to the stailding argumciit, pctitioner has alleged sufficient fiicts to demonstrate thal 

lie will actually tie hrirnicd hy tlic cliallcngcd clctcniiination and h i 1  he is within [tie Lone of inlerest 

lo be protcctcd hy the stalutory provision under which the NYCTA made its dctcrminntion. 

Gruiano v. (’ounty ol‘ Albany, 3 N.Y.3d 475, 470 (2004). It is apparent frcJn1 tlic allegations that 

pctitioncr- has salisficd the I-cqLiirciiiciit ol‘aii itjury in h c l ,  xid ,  for h e  purpose of getting to the 

merits of this application, the court will prcsuiiic that his injury MIS within the zone of interest 

sought to be proiiioted or protcclcd by tlic statutory provision under which tlic NYC‘TA acted. 

‘I’iiming to the merits ofthc pctitiori, tlic coiii-1 mirsl first cor-rect ;i misconception that 

is sel forth in tlic pclition. I n  his papers and Lit 01-31 argiiiiicnl, pelitioner asserled lhal the NYC‘TA 

held a “hcaring” iii connection with lhc incident. The iiieeling lhat lhe NYC‘TA held c:uiiiot in  any 

way bc coiisidcrcd an administrativc hearing. There was no obligation for the NYC‘TA to Iiold a 

hearing; pctitioner was not a NYC‘TA cniployce. Indeed, pelilioncr’s counsel conceded at oral 

argument that had tlicrc been no meeting:, and had petitioner been let go, pelilioncr would liavc iio 

riglit to challenge the dctcnninalion. I1 is incongruous to hold that the NYC‘TA’s attempt at faiincss 

by holding ;i nicting wwld  defeat the NYC‘TA’s right to mahe the deterniination that was nindc. 

Since the NYCTA’s detemiinalion was not iiiadc as a i-csiilt of a hearing held uid 

cvidcncc takcn, the standard ofrcvicw is not whether the dclcrmination is supported by substantial 

cvidciicc, but rather wlictlicr the dctcmiination has ;i rational basis in law. C.P.L.K. $ 7803(4); 

M:ittCrCJl‘Siillivan C’ounty I Iaiiicss Racing Ass’n, Inc. v. (>lasscr, 30 N.Y.2d 269,277 (1972); Matter 

of Colton v. Rciiii:iii, 2 1 N.Y.2d 322, 329 ( 1  067). Tliei-e is no need to transfer this proceeding t o  tlic 

Appellate Division C.P.L.II. 9 7804(g). 
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I'etitioner argues that the NYC'TA, iiiilawfdly and withuut due process 01- legal 

irulhoriiy, caiiic to the coricliision that petitioner delibcratcly and purposcliilly swung the cram into 

the structurc. Hut,  even if the incident was the result of-aii accident. the NYCTA was within its 

righis, undcr the contract, to ciclennine thal i l  would be unsnfc h r  pctitioricr to opcratc a craiic ai a11 

NYC'I'A J'obsilc. Articlc 120, paragraph A of lhe conlract bctwccn the NYCTA and Soutlicrii 

cxprcssly provides h a t  

[ t llie Contractor shall only employ ccmpctciit, sk i l l h l  and fiiithTu1 
peoplt: lo do tlic work. Wliciicver the I'rojecl Manager shrill notify 
the Contractor in  writing t h a ~  in his opinion m y  pcrson on the wol-k 
is incompclcnt, iinfaithfiil, o r  disorderly, such person shall be 
discharged fi-oiii thc work and not be employed oii it. 

Once thc Pro-jcct Manager iiiakcs this dctci-inination, the NYC'TA lins a11 absolutc riglit to discharge 

the ciiiployee horn the work. Rascd c i i i  the contractual provision, tlic dctcniiiiiatioti to bar petitioner 

froni working at an NYC'TA jobsitc is rationally based and cannot be dccmcd cithcr arbitrary or 

capricious. &, Matler of Action Electrical Contractinc C'o., Inc. v. Riverso, 237 A.D.2d 560 (2d 

Dep'l 2001); I n  rc application ofMelwood ('onstructioii Corp. v. Supp, 256 A.D.2d 124 (1st Dcp't 

199s); Shahid Enterprises, Inc. v. Riverso, N.Y.L.J. ,  Nov, 1,2001, at 23, col. 0 (Sup. Cl. Queens c'o. 

2001 ). It is ol'no momcnt whether tlic cletennination was bascd 011 tlic bclicl that petitioner acted 

intcntionally and uscd Ihc swing bomi in an atlempl to intimidate or seck ~-cveiige m i  the NYC'I'A 

workers, ur whether tlic loss o r  control was accidciital. 'Che NYC'TA had an absolute right to 

dctcrniiiic that i l  did not waiit petitioner working at any NYC'TA sites in the fillure. 
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The fhct that Southern onlyhas contracts with the NYCTA‘ und that the result ofthe 

NYCTA’s determination is that pctitioner is out of a job is not the fault of the NYCTA. Thc 

NYCTA is riot petitioner’s employer. The NYCTA only determined that petitioner is prohibited 

from operating a crane 011 any NYCTA projects or on NYCTA property. Petitioner’s employment 

has iiot been terminated, m d  ifsouthcrn has contracts with other entities, pctitioncr is not prohibited 

from working at those jobsites. 

Accordingly, the petition is dcnicd and the proceeding is dismissed. This constitutes 

the decision, ordcr and judgment of the court. 

Dated: November as’, 2008 

JOAN B./tOBlS, J.S.C. 

‘ Petitioner asserts at one point in the papers that Southern has contracts exclusivcly with 
the NYCTA. In the supporting affirmation of his counsel, howcver, it  is asscrtcd that petitioner’s 
company “works almost exclusively with [the NYCTA],” which means that i t  is possible that 
petitioner can be employed elscwhcrc. 

[* 9 ]


