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P l a i r i t i f  fs, 
Index No. 11.2770/08 
M t n  Seq.001 

-a qa j. n s t2 - 

OSBORNE TENANTS CORP. , 

WALTER B. TOLUB, J. : 

T h i s  i:; ci m o t i o n  for a rc . . s i .der~t ia l .  Y e l l o w s t o n e  i h j i . i n c t i o n  

extending E ' l a i n t i f f s '  t i m e  t o  cure a n y  v i u l a t i c ) ~ ~ s  of t h e  

proprietary ] .ease ,  enjoj ri inq t h e  Defcnr lan t .  €.rom t a k i n g  possession 

Facts 

Roiiqhl y ten years dqo,  P l a i n i i f f s  bought apartment 1,CD a t  

t .he  O s h o r n e .  In M a r c h  7008, Pla i .n t i l l f .5  p u r c h a s e d  apartment:  2r3A 

til: [.he 0r ;bc) rne  on the cont l i l - ion  t:haL L.hcy w o l l l d  s e l l  a p A r l - . m e n t  1 

C L 3  w i t - h i  ny ci ghl:een months - Apa r tmcnt .  2C'A was i n  poor  cnnc1.i tian 

a n d  in nc:ed of e x t e n s i v e  r enova  [-.ion . 

P l a i n t i f f s  p r i m a r i l y  wanted t o  re locat .cd the! bat:hroom i n  
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apdrt-ment:  2 C A .  S u c h  a n  3Lt :e ra t j  o r 1  would r e q u i r e  demol j  t i o n  and 

pl  Llmbi ng v ~ o 1 - k .  Addi.t ioria11.y,  removal of the bathroom ti les j.5 

r :ons iderc t l  a m a j o r  a l t . e r - a t l i o n  h y  t h e  Coopera1:ive’s A l t e r a t . i ( . l n  

G u j  de l - inc  P o l  i c y  (De T c i i r l a r i t  Ex - C) . 

E ’ l a i r i t . i ~ f s  r e t a i n e d  d n  architect a n d  a c o n s t r u c t i o n  rTnni3c,rer, 

had  iilterat.ri.on plans prepared ,  submi t . ted the plans 1.0 1.he Osbornc 

arid p d i d  i l r )  a1  t e r a t i  on f e e .  E)laint:i.€fs c l a i m  that. 1.he rnanagj nq  

a q e n t  in . forrned t h e m  t h a t  Lhc. Boa rd  of t h e  Oshorne approved the 

a l t c r a t i o n  p l a n s  s u b j e c t .  to 1.hci.r c o m p l i a n c e  w i 1 . h  t.hc 

rcyi.iircment.s of the Oshorne archi t c c t  Plaintiffs commenced w o r k  

on t h e  apartment ai id  s t r i p p e d  the wal lpaper i r - 1  the bat-hroorri, 

r emoved  t h e  o1.d t.ile.7 f rom t.he bathroom w a l l  and removed the  

bas&oard in t . h e  li v i n g  r o ( 3 m .  A1 1 m c ; l t e r i a l  .s were preserved so 

t h a t  t h e y  wniu1.d no t .  be destroyed d u r i n g  t h c  demolition and 

r e  1 o c a t  i o n  of the ha i :hrooin.  

In J u l y  2008, P l a i n l : i f f s  allowed t..h?ir son and h i s  fL’.j.end 1.c 

s p e n d  cl f e w  w e e k s  i n  apa r t -men t .  2C.A d u r  iing t h e i r  srimmer vacat ic-)n.  

P l a i n t  iff:;’ son n o t i c e d  irl loose b r i c k  exposed b y  t h e  .removal. of  

t h c  t- i les arid p u l l c d  it o u t .  When the friend t.ook showe.r, 

w d t : c r  l e a k e d  t . h rough  t.he cei L i n q  of t . h e  Osborne‘s l o t h y ,  brit_ no 

damaqc was caused.  

The PI a i r i t - i f f - s ‘  acknowledged t - h c  i .nc . i .dent . ,  apologi7,ed and  

o f f e r e d  t:o r t tpdir  any d a m a g e .  Defcndmt. a r q u e s  t . h a t  p u r s u a n t  to 

t.hc! Cooperative’s AI t e r i 7 t . i o n  ~<i . i ideI . i . r~c> P o 1  icy ( n e f ~ n d a r i t  Ex. C) , 
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a w r i t t e n  a I t e r a t i o n  agrecmerlt  i s  rcqui red to perform major 

a l t e r a t i o n s  s u c h  a s  t h e  one in apartment 2 c A .  Deferidan,l-: f u r t . h c r  

a r q u c s  L h a t  n o  s u c h  aqreement was en lc rcd  i n t - o  and ?hat.  

P1 a in t j if s t h c! I-c! .f o r c! per €0 r m c d  una 1 1  I - .ho  r i zed wc r k . 

Based on t h e  P l - a i n t i f f s  peY’form:i.nq unauthorized w o r k  and t h e  

inc : i  clciit w h e r e  (:he slhower. l e a k e d  i.nI:c) thc!  hu.i.ldirlq’s I.obby, the  

Osborrie s e r v c d  t h e  PI ai nt . j . I fs  wj th a notj ce t n  cure,  r ~ q i , i i r i n q  

al.1 W O L  k tlo cease a n d  L h r  clpartmcnt. bc restored to t.hc stat-iis qluo 

he fo re  t h e  a l . t e r a t ~ i o n s  bpgan wi , th - in  a ten d a y  p e r i o d .  In orc1c.r 

to comply wit-.h t h e  no l : icc  to cure and r e t u r n  t . h e  apar t -ment  to the 

condi. t . ion it: was  in bcfmre t h e  a1 t . e r a t . i o n s ,  t h e  P1.ainI:ifTfS c.1 a i m  

t.tic?y need pcrmis.si .on I r o m  b.he Raard a n d  a p e r m i - t  Irorn (.he 

Department. of  B u i l  d i n g s  (Don) bu t  p , r -nv ide  no evi denc:e t . h a t  2 DO13 

permit. is required. Defendclnt arq~1e.r; t h a t -  no DOR p e r m i t  is 

r e q u i r e d  and khat: P I  ainti ffs’ can riire all v i o l a t - i o n s  w i l - h i n  a 

(.e17 d a y  period. 

P I  a . i i i i . i i f s  a r g u e  t h i i L  inst-ead cf fac-il.i.l.at,i ny i.he C : I J L ~ ,  t hc  

Hoard h; i s  refused t.o a p p r o v e  t h e i  1: p l a n s ,  refused 1:o 21 ICIW 

c s t . i m a t u r s  o n t c  t h r  Premises a n d  h a v c  p r e v e n t e d  1.hPm from 

compl y i n y  w i t h  t h c  n(.) t . icc? t.o cure. E > l a i n t  if f..; now seek 

r‘c s i de tit i a 1. Ye 1.1 ow s t: one i II j uric L: i o n  p .r cvcn-t. .i ng 1. he DE f-e ntla n ti frorn 

t . a k . i n q  possession of Plaint i f f s ’  ap;lrtmtl:nt, e n J ~ > i n i r . ~ g  Uefendarlt 

f rom c a i i s  i.nq thc:! PI a i n t . i . f f s  t o  f o r f e i t  their p r o p r i e t - a r y  l e a s e  

a n d  e x t c r i d i  ng t h e i r  t.irnc, ta (:iir~!. 
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Di s c LI s s m  

E’ l . a ln t . i f f s ’  moI.ion f o r  ;i Yel.lowstone i r i j u n c i . i o n  js d e n i c d .  

By i t .5 enact .ment : ,  HPAEL, 5753 (4), h a s  effective1 y ha1 t.ed t h e  need 

f o r  r e s iden t - i a l .  I:enanl:s to oht.ai n il Ycl lnwstonc ber:au.r;e t h e  

stat l1 t .e  provi.des resideti kia I t-enarlts p r - o t e c t i o r l  by g r a , n t i n q  t-hem 

an ddditiona1 ten days t o  C U I - C  a TT . io1d t ion  (Pc7s t .  v. 3 2 0  East Era 

- Ave. C o r p . ,  62 N Y 2 d  19 l - l . 9 $ 4 ] ) .  T h e  r a t i o n a l e  of RPAPL ‘ 1 ,43(4)  I 

F!resume.r; l..hat. t.he C . i v i 1  Coilrl: car-) grant f u l . 1  r e l i e f  and t1ia.l: the 

t -enanl .  wj 11 he u n a b l e  Lo make t h e  n e c e s s a r y  showi.ng t o  invoke the 

equitable powcrs  of the S u p r e m e  Cour t .  (.urn ) 

Yell o w s l o n e  i n j u n c . t : j . o n s  are r o u ( c i n e l y  qrar l ted 1.0 pr-event .  t .he 

1or fc j t .u r -e  of a  tenant.'^ i n t e r e s t .  ( P o s t  v .  120 East End Ave. 

Corn., 62 NY2d 13 [1984]). The purpose of d Yellowstone 

i n j u n c t i o n  is t.0 a l l o w  a t-encliit. cor-ifronLed by a t h i . e a t  of 

terminat.ion of t he  L ~ A S P ,  k o  obt(2i.n a s t a y  I : n l l i n g  t he  rrinni.ny of 

t h e  t i r n c  to cure, so t h a t  r-lftcr. a detcr rn ina? . ion  of- t h e  merj.t.s, 

l:he t:c:ni11-11: may cure t:he d e f e c t  and a v o i d  f -or i r . i l_urc  of the 

leasehold ( L o n q  I s l a n d  Gvriecoloqical  Serv ices ,  PC v.  1103 Steward 

Ave.  ASSO&, 1.24 A D 2 d .  59.1 [2d Dept. 3 996]) I 

In the  i n s t a n t  mat t .c : r ,  to have t.he cas? remain in Supreme 

C o ~ i r l : ,  t h e  P l , r l . i n t i f f - s  w o u l d  have to be u n a b l e  t.o c u r e  all 

viol.aLj.ons w i l i h i n  ;d Len d a y  period. P l d i n t . i f f . 3  m a k e  a b. lankel r  

argument, uns l lppor ted  by any  evj denee ,  t.h;.lt t - h e y  requ:i re a DOB 

pcrmi t. t.0 m a k . e  ‘ c h ~  n e c e s s a r y  r e p a i  .L:< and I. ha I-. lien dc:lys is an 
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i t isuff ic ien! :  amomi-. of t:im to cure the  v t o l a k i o n : ; .  

Defendant.  has e s t a b l j  shcd t . h a t  a DOC perrnit. is not requj.reci 

1.0 m a k e  t . h e  repai rs riecessary i.n t:he a p a r t m e n t  ~ Maneswar 

Ch eempa 1 dpa t i , 

fi.rrn, s u b m - i  tLed an  a r f i d a v - i  t s t a t - i n g  that t-he proposed 

r e s t a r a t i o n  p1.ans do not:  r e q u i . r u  a 1)On pcrmiL (De€+ Ex. “ C h e e m  

Olf . ”  arid Kx. H )  . Additionally, t h e  A f f i d a v i l :  o f  Edward Davjs ,  

the C)sborne‘s President. ,  states thal: nncc? a i n t j  ff:: respond .to 

op~r- i  issries in t h e  proposcd restoraLion p l a n s  and enter  i.n,t.;o a n  

alteration acjreement, t -hey  will be p e r m i t t - e d  t.o r e s to re  the 

apastrricnt I Under s u c h  ci.rcumsta.nce.s, P l . a i n t . i f  f,s can comp1et.e the 

work within Lhe t e n  d a y  s t i a t u t o r y  s t a y  p rov i  detl Inr i n  IIPAPT, 

!I he P I - O  j ec t- ma nayc. r cl I- DEI f endan.!. ’ s ar ch.i t e(.: t u ra 1 

S753(4) - 

I 7  1 he Court recognizes t h a t  at t .hi.s junc:t :ure j t. appears t h a t .  

t .hc D c r e n d a n t  i s t l hwar t . i ng  t h e  a l t e r a t . i o n  of t h e  aparkment as 

proposed  by the 1’la.i n l . i . f f s .  Whj le t . 1 1 ~ :  De fendan t  i s  t r e e  to 

cmtrnerice summary proc:eediriqs, j t c a n n o t .  do so 1.1nt;iI there i s  a 

qood fa i t l -1  effort 1-0 app rove  t h e  u n d e r l y i n g  p1.an.s s1.ibnlit-ted b y  

t h e  FI .a inl- . i l l fs  a n d  a griorl  fai1.h e f f o r t .  ko elnt-cr i n t o  a w l - i t t . f r . ]  

i 1 1 l : ~ ~ a t : i o n  ag.reernent as rccltiircd by the C:ooperrlt:i.ve’ Fj AI t e r a t j . o n  

Gui deliiii3 P o 1 i c : y .  Altc!rriat . i .vF:ly,  Dcfcriclarlt w i l l .  provide a d e q u a t e  

L ‘ C ~ . S O I - ~ S  fo i -  riot. a p p r o v i n g  a1 terratiorn p l a n s  and ent .er . i .ny i n t o  an 

alterdtion aqreemen t  wi t.h the P l a  i .nl . i€f s beforc!  commenc ing  <lny 

s iirmncl r y p r c) (1 e ed i ri g s 
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0RDERE:r)  that .  the C : l e r k  of t h c  Court i s  d i r e c t c d  t o  enter 

judgment accordi.ngl y 
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