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PI ainli ff, 

011 July 25, 2006, she to siistaiiied serious physical in-jurics when she was struck by a gate as she 

walkcd along the sidcwalk adjacent to  n construction site 011 I<ast 85''' Streel in  Manhattan. On or 

about October 26, 2006, Rrandt commenced this action to rccover monctary damages, naming as 

def'endants the construction site owner, IMICO 86 Ilevelopcr d k / a  Iixtell Llevelopment Company 

(E<tell)- ihe construction sitc manager, I3ovis Ixmd Lcase LMR,  Inc. (Rovis), and the deiiiolition 

subcontractor, Breezc National (Hrceze). It i s  plaintifPs contention that on Ihe day atid ai the 

time of her accidcnt, defccndmts wcre negligent in leaving the gate unlockcd, unsccured, and 

unsupcrvised. creating a h a 7 ~ d o ~ S  condilioii h r  pccleslrirtns walking along the sidcwalk. Issue 

was joined by service 01' defendants' separate answers 011 or about Jmiiaiy 18, 2007, Novembcr 

20, 2006, and Jaiiuary 8, 2007, respectively. Discovery ensucd and the note of issuc was filed on 

March 28, 2008, triggering thc instant inotions lor suniiiiary .judgment. 

Under motion sequencc 001, Exlell moves pursuant Io C'PLR 3212, for an ordcr granting 

judgineiit in its favor itnd dismissing thc cornplaint and all cross claims against it.  Under motion 
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scquence 003, Bovis seeks Lan order pursuant to CPLR 321 2, dismissing bot11 plaintifi’s 

complaint and all  cross claims against it ,  and for an ordcr granting i t  conlraclual atid cotn1mo11- 

law indL.miiiGcation ngainst Arccxe. Motions sequcnce tiiim hers 00 1 and 00.1 are consolidatcd 

[or ihe purpose of disposition, and Breeze, who docs not seek sumniaryjudgment relief, opposes 

both motions along with plaintiff. 

‘I’he following i‘acls arc not in disputo. Extell was thc owlcr of a constnlction prqjcct Ithe 

Pmject) located at 1269 Lexiiiglon Avenue in Manhattan (conslruction site) which ran along Lkst 

8At” Strcct and involvcd phases of‘dciiiolition, foundation, and supcrstructwc. At all relevant 

timcs, ihc construction sile was contained by temporary, chain-linked consti-tiction fcncing, and a 

trucking entrance which consisted 01’ two, approxinialely twclve-fcct high hy  eight-reet wide, 

chain-liiilied gales on the Easi 85“’ Street side. The fcncing, including the gales, was installed by 

HreeLe hut WRS not maiiufi~ctured by Breeze. 13emolition was taking place in and ahorrl July 

2006, during which timc the gates werc routiricly opencd to pcrinit trucks involved in  the 

rctiiovnl of debris to 170th cnter and exit ihc construciioii siie. ‘I’he gate’ was erccled so as IO 

swing inward into the sitc hi t  it was also able lo swing, at Icasl partway, outwards over the 

puhlic sidewalk. ‘Thc gale was hcld in a closed position by a steel chain with eillicr one or two 

kcy-operaled padlocks. Keys to the padlock(s) were held by personnel fi-om both nreeze and 

Bovis . 

It is plaintiff’s contention that while shc was walking along the sidewalk on Easi 85“’ 

Street near I ,exington Avenue. the gate swung outwards and stuck her, knocking her to the 

‘Although there were 1 wc) construction gatcs on East 85”‘ Street, the parlies primarily refer 
to only one of the gates as involved in plaintifi’s accident. 
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;:round, causing injury. At  her deposition in this matter, Bratidt tcsiifed that, although she was 

not aware of m y  witnesscs to hcr accident, she recalled being helped to 11cr lie1 by someonc who 

WHS passing by, and that ~ i i e  of tlic construction sitc workmen came over to closc and lock the 

gate. Shc also tcstifiied ihat slic asked thc workman lo gel sorneunc for ha- to speak witb, that he 

sJid hc would, and then walkcd away. When no onc came over, shc walkcd hack to Iicr 

neighboring rlparlmcnt Ix~ilding. nrrtndt did not get the iiatne of cithcr tlic person who stoppcd to 

help her, or the workinan she spokc with. 

Extell seeks a sumiiiary dismissal of the complaint against it nii tlic ground that i t  did not 

lime m y  rcsponsihility, supervisory or otherwise, wilh rcspecl to the construction, the 

maiiilciiancc, or the operation ol’ihc gatc. Extell argiics [hat bccausc its role with rcspect to the 

hoject was limiied to acquiring the sitc, managing the design team, and hiring thc professionals 

to perform the construction, it cannnl bc liable for plain1 

dcl’endant in this action. 

In addition to Hranclt’s doposition transcript, Ext 

f f s  injuries and should riot be ;I 

11 submits copies of the defendants’ 

deposition transcripts, togcther with written documents spelling 011 t the roles and responsihilitics 

of thc various parties to this action. Tticludcd as an exhibit is a copy of tlie written conlracl, dated 

I)eccmbcr 21, 2005, by which Extcll hired Hovis to be thc Project constniction inanager (Exkitit 

I ) .  T Jndcr thc terms of  thc contract, Bovis agrucd, among other things, to acl as Extell’s 

C‘onstruction Manager for prcconslruct ion iii ccmncction with [the Prqject]. It is 
the cxpress intent of the pai-tics for IRovisl to provide completc construction 
nianageiiient services for the cniirc Project pmuant to a subscqucntly execu(ed 
C‘oiis~ruction Management Agreement (thc ‘‘€‘MA”). ]his Agrecmrnt will serve 
to comineiice [Bovis’] pre-constniction services pciiding execution of such an 
agreement. 
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The deposition transcript of Exiell’s senior pmject manager at the construction site, 

Anthony Abhruzxsc., .Ir ( AbbrLwesc), contains an explanation of wllai I3 tell illtended by ~ h c  

~vords “cotnplctc construction nianagement services.” Ahbru7zcse cxplained that novis W:LT 

hired lo manage the “the wliolc process from day one, deninlition tluough coiistruction” 

(Akhnwcse Ikposition, a t  9), aiid that  Hovis, in lurn, hircd subcontractor Breeze la handle the 

demolitionlabi~tei~ic~it phase of. the Projcci which liad lo be completed before the cxcavation 

could take place. I le stated that lie routinely visitcd the sitc two to tlu-cc limes pcr month to 

check on the stnius ol‘tlie dcx-nolition. When askcd, hhhru77ese recalled sceiiig trucks remove 

dcbris froin the sitc, but had no independent recollcction d a n y  workmen directing Iral’lic by the 

trucking entrance. /\bbi.uzzese also tcsti fied that Rovis was rcsponsiblc Tor supervising d 1 trade 

subconlraclors nn the Proiecr, that boih Rreezc and I3ovis werc I-esponsible [or inanaging the 

tnrcks as they critercd and exited through ihc gate. md tlial the agrcctnent between Brcczc and 

Rovis clelined the job responsibilities as between their two conipanics. 

Rovis’s field supci-iritciident for the Project, Rohei-l Markclta (Markella), was present at 

tlw construclioii sitc on Jitly 25, 2006, atid was depoqcd in this matter. According to Marketta’s 

lestimony, his job iiivolved supervising Ihc sitc, chcching lo make sure that everything was where 

it was supposcd to be, aiid c~isiiri~ig, oil ti daily basis, dial the various tracks showed up and did 

Ihcii jobs. Markelta con lh icd  that the lcncing and “inicking” gate wcrc‘ installed by Rrceze and 

pojnlcd OLII that i t  was 13reez’s responsibility to maiimin and repair the Fciict: and the gale. IIe 

denied that l3ovis had mything to clo with the alleged defeciivc atid/or dangerous condition nl‘tlie 

gatc, and hc denied having any pcrsonal involvcmcnt with either supervising or handling the 

opcning and closing of thc tnrcking c n h n c c  yntc. 
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Marketla Iestilkd that he initially learned of plainliff s accidellt when he reccived a pl1c111e 

call from tlic building manager next door, Shaiie O'ReiIly, wko inlormed him that 011e of his 

hwanls (Brandl) had just walked in all shakcii up and suggested that he call her. Markciia 

telephoned L3randt later that satiic clay, introducod himself, asked if slic nceded nicdical attention. 

Hrandt, pur-portedly, rcspondcd no. that she had lieen hit hy a gatc al the coiistniclioii site, but slic 

was fine. Marketta teslificd that aflcr the phone call, lie pcrsonally investigated thc matter but 

was unable to  find any witnesses lo the incident. Hc later filled out an incidcnt repart about the 

accidciit 

Wlien questioned about the gales theinselves, Marketta provided detai Icd inCormatim 

rcgxding boih tlic operation of the gatrs and the safety pmccdures wliich were in  place at tlw 

lime of the accidml. liicluded in h i s  testimony was his explanation that, during rcgular business 

hours, the gates were hcld in placc by fow-fect long rebars (or metal pins) which were inscrted 

inlo the sidewalk a id  wliich protrudcd, approximately thwcc-ket upward h r n  thc sidewalk. He 

stated that (hc rchars needed to be manually removed in ordcr for the gale to be opcned, and that 

il would not have bccn physically possiblc for the gatc to simply swing outward toward the street 

bccausc ot'the rchars and because ol'the presence of a steel Ttrcct plate which had been laid on 

lop ol'the sidewalk prior to the installahm of tbc gntc. He describcd the steel platc as about an 

inch to an inch and a quartcr thick, and large enough to cover the width of the sidewalk. 

Marketta tcstificd that lhc gatc would have to liavc been physically liltcd up over the plate in 

ordcr for it to swing outward, hut achiowledged that once the gatc went past a certain point, it 

had the ability to movc or sway about t h e  0 1 '  four fcei. 

Markeita tcstiiicd that thc gale was suppc~scd to hc kcpt closed except l i l y  thc passage oi' 
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lrucks in and out oftlic site. He explained thal wllel? Ihc gates were cjpened lc)r “irucking,” the 

metal chain would be wrapped al-ound only nnc of the gatcs, and that when they were not in usc 

during regular business hours, the nzelal chain would be wrapped nrourId. hot11 of them to hold 

Ihein closed, but would not actually bc locked with ihe padlock until work was completed fm the 

day. Markcttn testified that Elrewe hcld 3 kcy to the padloch, hut acknowledged that he himsclf 

had occasion 10 lock thc gatc shut with ihc pdlock. 

Finally, Markelta explained that when the gates werc opcned, cilher two or three Brec~e  

ernployces and/or flag pcoplc would monitor thc passagc of bnih pcde:striim and vehicular traffic 

Iwar the trucking entrance, using ‘Ijcrsey” barriers when necessary, and occasiaiially placing otic 

(ir more orange cones on thc sidcwalk as an added d e t y  ptrcaution. I Te stated that Hovis and 

HI ecze regularly hcld safety meetings covering various topics, including pcdestrian and traffic 

sarety, and that on thc day of the accident, a Breeze foreman, named “‘Casper,” would have bceii 

the individual in chargc of direcling thc flag people 

Breezc produccd for deposition i i  s Projeci Iorcman, Casper George (Gcorgc), who 

indicated that he firs1 Icarncd of the incident thc next day, when Marketta askcci him if he luicw 

anylhitig about il. According io George, hc was one of approximatcly 10 to 12 Hreezc employees 

prescnt at thc site on July 26, 2006. Cicvrge tcstilicd that his management of the demolition work 

I-cquired him to coordinatc the truckcrs will7 thc dcmolition workers, and to supervise the loading 

of llie trucks, ;is well as the sale passagc ol‘tlie trucks iln-ough 1lie gatc. 1 le also testified that be 

took direction froni, and reportcd to, Markctla on B daily basis about thc progression and 

coo rdinai i o n  of‘ the work. 

I,ikc Marketta, Gcorge explairicd that  thc gatc was held in place by ;1 pin (I-cbar) and kept 
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locked with a metal chain and padlock when no “trucking” was taking placc. George stated tbat 

a key was 11cedt.d to opcn, hut not to closc, tbc padlock(s), that he and Marketta werc thc o111y 

onrs with padlock keys, tha t  if the gate was opened, i t  was opened by one oftl1ctn, and that 

Rrewc’s flagmen would monitor the trucking and pcdestrian traffic whell the gate was open. 

C ieorge, in niuck thc siinie nianncr as Marketta, cxplnined that, duc to the presencc of the rcbars 

and inclal street plate, it WRT not possiblc lor- the gate IO swing open toward tlic street on its own, 

and that the hcft of the gate i tsel f  required two wnrhnmi to lift it up over edge of the metal strcet 

plate to cven be in a position from which it could be opened outward toward the street. George 

tcstilicd ihat iftlie gate was oycned entirely toward thc strcct, a pedestrian would not he able to 

walk straight ahead, hut rnther, would he rcdirccted by llagmcn to walk into thc strcel hctween 

the protective “jersey” barricrs. 

When nskcd whcrc hc was at the tirue of tlic incident, Gcorgc respondcd that he was 

prcciscly whcre tlie incident is allcged to liavc taken place, but that lie neither ohservcd an 

accidcnt involving a pedestrian aiid a gate, nor did hc hem ahout the accidcnt untjl thc next day 

when Marhetta c ~ n i c  lo spcak with him about it. rillally, George was unable to idenlily which 

workers were assigncd to tlie trucking ciitrancc gatc on the day of plaintill’s accident because, 

according 10 him, difl’erent men managcd the gate r i l  cliIl‘cl-ent times. 

Extcll argues that il caruiol bc licld liable for Rrandl’s accident and injuries hecause the 

evidence on subiiiissioii does not constilute coiiipetcnt proof that it dirccted, controlled, or 

supervised eilhcr thc subject gatc 01: Ihe demolition and/or excavation work performed a1 the site. 

Morc spccifkally, Extell argues that itr iiivnlvemcnl with the Pro.jecl was limited lo having its 

seiiror projcct managel, Abhruzzesc, chech on the on-silt progress 01- tlic work on a regular, but 
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infrcqucnl, basis. Rased on its submissions, Exlcll lias demonstrated prima Fdcie cntitlenleni to a 

summary dismissal o f  tlic claims against it.  T he burdcn, therefore, shifts to Bran& and Ijr.eeze, 

thc pai-tics opposing ilie motion, to produce evidentiary proof i n  admissible form sufficient to 

eqtablish the cxislencc of material issues of fact requiring n trial (Zwkermcrn v C‘i[y 01 N ~ w  Irork, 

49 NY2d 557, Sh2 [1980]). 

Neitlicr Braiidt nor Breeze offer proof ( I  ) ol‘any previous incidents involving thc gatc; 

(2) that l’xtell was involved in leaving the gatc uiisecurcd and/or unsupervised on July 25, 2006; 

(11 (3) that Extcll had one or niorc employees present nt Ihc construclion silc on the day, o r  at thc 

time, of 11x accidcnt. Rather, holh Hrandt and Brccze cite 11 ‘Amico v (Christie (71 NY2d 76 

11 9871) for Lhc proposition that a landowncr has a duty lo rensoi~ably coiitrol the actions of‘tliird 

parties on its l a id  sc) tha t  tliosc actions do not injure others on thc propedy, and argue that this 

pmpositicm applies to thc instant facts. Brand t aud Hree7c point to Brandt’s deposition lcstimony 

in which shc stated thal it was her “helief” that the workman who came over and closed the gatc 

after licr accidcnt was the samc inan, Dovis’s cmploycc Marketta, who later telephoned licr to 

inquire about her well being. Draiidt and Bree7c reason that hecause it was Bovis’s employee 

W ~ O  c m c  over and closcd the gatc, Bovis must have bcen involved in monitoring and 

controllirig the galc, and tlicrefol-c, tlial it was Extell’s duty, as the landowner, to reasonably 

control the actions of the actions of third-party Bovis who was prtscnl on its land. 

‘To successfully oppose Extell’s motion for summary judgment, its opponents “must 

producc evidentiaiy proof in adniissihle form suffiicicnt lo require a !rial of malerid questions of 

h c i  on which lit] rests lits] claiin . . . niere conclusinns, cxpressinns o f  hope or unsubstantiated 

allegations or asscrtions are insufficient” (Zzrckcmi~m 1’ (-‘i/y ofArCw York, 49 NY2d at 502). 
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I3randt acknowledged that she did not hnow this individual and that this inciividual did not 

ideiitify himselrto hcr during Ihcir hriefcticountcr. She stared that shc could tcll thai he was a 

construction workman because of lhc iypc of‘ clothing he w,2s wcaring. I-lowcvcr, hcr 

identification of llie construction workman who c a m  ovcr and locked the gate as the S ~ I I I ~  man, 

Marrkctta, who telephoned hcr later that m i l e  day, nppcars to be based on little more than 

uiisubstantiatcd supposition, which is insufJicicrit to withstand suriiinaiy judgmcnt 

Finally, Erandt opposes the motion on thc ground that Exlell should be liablc for her 

111 juries because the type of work bcing performed oti its property was “inhcrently dangerous,” 

a id  [lie New York courts have long recognized that Lhe perfor-tnance of inherently dnngerous 

work on one's property by a cnlztracivr or subcontractor increases lhc property owner’s (Extcll’s) 

duty of care with respect to thc general 

2 17 [ 19361). 

While a principlc is not, ordinnr 

d d i c  (Roylhnrt v Di A4crrc.o R Kcimam, Inc,, 271) NY 

ly, held liable Ibr the acts of its independent contraclors, 

exceptions lo this nile have been carved out aiid rccogiiiLed by thc courts based on public policy 

1iiliereiil.ly dangerous work is one such cxccption. 

I11 order for the inliercntly dangcrous exception to apply.. . . the dangcr must be 
rcadily apparent and thc accident intist be foreseeablc. A inerc showing that 
precautions must bc taken to avoid a dangerous coiidilion is iosufiicien~ to classify 
at1 activity as inherently dangerous . . . Morcover, in order for the work to be 
inherently dangerous, i t  musi bc “attcnded with danger, no mattcl- how skillfully 
or c:lrchlly it is pcrforived’” 
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I‘on,vlrz/clion C’o., 35  AD2d 157 [ l”  Lkpt 19701). Activities wliich tlic courts have rec,ognized as 

“inhcrently dangerous” iiicludc blasting, reservoir constniclioii, the 11se of vicious anitnals, alzd 

high-rension cleclric wires (C*hciincrni I, Board of KCAK of’rif-y r f N  X, 87 NY2d at 381, citing 

Ptosser aiid Kecton, Torts 8 71, at 51 3 [SI’ ed]). 

Applying t h i s  staiidard to the instant hcts, the trucking of demolition debris through a 

temporary tnicking entrance does no1 constitute an activily sufficiently fraught with danger as lo 

bc properly classified as a n  inherently dangerous cndenvor. Evcn assuming the gale was allowcd 

to swing outward ovcr the sidewalk in the manlier alleged by plaintiff, plainlifl’s accidcnt 

occurrcd as ;i result of co~iinioi~ iiegligciice rather than as a restilt of mi inherelilly dangerous 

activity, and Extell cannot he (bund responsible for plainliff’s injuries. As ncither Hrandt nor 

nrccze has produced admissible evidence sufiicient to raisc an issue oflkct requiring a trial as to 

Extcll’s negligence, the instant motion Lbr a sum~nary dismissal of the complain1 is granted 

(Ziickerinm v City o J N w  Y w k ,  49 NY2d at 562 - 563).  

‘I’uming to ihe motion I,y Bovis for summary judg~nent, Jlovis makes, essentirtlly, threc 

separal-c argumcnts as to why thc complaiiit ;].gainst it should bc dismissed: ( 1 )  thal it cannot hc 

held liable for negligence because i t  did not creak thc trucking gatc and did not have prior notice 

of any del-kci in, or problem with llic gate; (2) that Hraiidt has fiiled to demonstrate, as she must. 

th;rl Rovis owed hcr a duty, that Bovis hreached this dlity, and that Rovis’s breach was a 

proximate cause of her injury; and (1) that it cannnt he held liablc for thc alleged negligence of 

Breeze, its independent contractor. I n  othcr words, it is Hovis’s contention that, if plaintifl’was 

injured in thc 111a1111cr she alleges, then liability for hcr injuries must rest with Breeze, because, 

pursuant to lheir agrecuierit, Brccx was the independcnL contractor solely rct;ponsible for all 
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faccts oT its work, and Bovis l i d  neither actual tior supervisory colltrol over Rrcezc’s work. 

It is wcll scltlcd thaL a general cOlllrdClor is lint rcspousjblc fbr lhe negligent, indepcndelil 

acts of its suhcontractor unless that gencral contractor controls, directs, or interfcres with thc 

maniiel- in whicli lhc subconl.ractor performs its wcwlc (sw KmIcrn A i d i / w  v .JosqJh Giiidu & 

Sons Trucking C-‘o. ,  675 F Supp at 1395; see trlw Hizmto 17 I,. A. Wciigcr Chntr. Co., CIl NY2d 

343, 352 [ 19981). 

Attachcd to Bovis’s notice of motion is B copy of the subcontrrtctor agrccineiit by and 

between Bovis and Breeze, together with a copy of the ’‘Scope of Work” document which, 

together, set forth and define Hrecze’s specific dcmolition and aba.lenient responsibilities at the 

construction si tc. With rcspecl. to tlie trucking gatc, not only was Breeze obligated to furnish, 

install, maintain, and repair the truck cti1.raiic.e gate, but it wax also compelled to take measures to 

“protcci: thc public from potential ha7,ards resulting from xcessiiig to & from the sitc” (Hovis 

Nolicc of Motion, Exhibit J, Scope of Work $ 8  3 and 68). 7‘11e deposition Iranscripls o.TMarketta 

and George coiiii~iii t1za.t it was nut novis’s obligation, hut ralhel- Breeze‘s obligation, and 

spccifically, Gcorgc’s job, to ovcrsce tlic t ~ i i c k i ~ ~ g ,  and to make sure that evetything was going 

correctly as tht: trucks enkrcd and exited tlie tmcking entrmcc gate. 

‘l’he Scope of Work document clearly, and repcatcdly, maiidatcd tliai Breeze “work 

closely wilh the Construction Manager” during thc term of thc job, and despitc Bovis’s dcnials ol‘ 

conlrol, the probativc evidcnce is inconclusive as Lo Bovis’s day-to-day s~.ipervisory role and 

involvement with 13reczz’s demolition, abatenient, aiid truclting responsibi lilies. Moreover, 

while therc is conipetent tcstimonial proof ihat both Hreeze and Bovis had keys to the padlock 

used to hold thc gate closed whcn il was not in use, therc i s  a lack of proof as i o  how, on July 25, 
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2006, tlie gatc came to be in a position from which it cni.ild, as alleged by plaintif’l-; swing forward 

and s i d e  her. More questions wcre raised than resolved by Marketta’s acknowledgment that he 

did, from lime to time, close and lock the gate at thc trucking entrance, atid Ihal it was his job, in 

.July 2006, to supcrvise the %rides" at thc constniction site 011 a daily basis and to conducl 

regular safety meeting regarding pedestrian and tral’k safii.y. As a resuli, the cvidence does not 

precludc a finding that employees li-om both Hovis and Breeze were respnsiblc rot- negligent 

handling and/or management of the gate, and that such negligence resulted in plaintifl’s injuries. 

Mowover, Hovis and Rrecze liave raised significant questions of €act as tu the 

circumstances surrounding Brandt’s injuries, specifically, wliclhcr i t  was feasiblely possible for 

the gatc tn swing outward 017 its own. Resolirtion of lhcse disputed factual issues involve 

dr:tcrminations as to [lie credibility of ihe witncsses, and it is inappropriate for a court on a 

motion for siimmary judgnicnt to assess the credibility and value of LIE deposition witnesses’ 

testimony (Dollns 11 by R. G r i m  und Co., 225 AD2d 3 1 9, 320 11 “ Dcpt 1996J). Accordingly, 

Bovis has fail.ed to demonstratc cntillement to a sumniary dismissal of the coinplaint u.gainst it 

(SPC A / V O ~ C Z  v Pl’o,v/7~~cl I ~ O ~ S ~ . ,  68 NY2d 320, 323 [ 19861). 

Bovis also moves for a n  order granting both contractual and common-law 

indemizitication against Rrecze. 13ovis rcasons that, because Hrandt’s accident aid irijwies arose 

uul of Hreezc’s work, and because Rrecire contractually agreed to indemnify it for any liability 

that arose out of its work, Brecze must indemnify I3ovis for any iiioncy it pays to plaintiff, 

including attorney’s fees. Hovis also seeks common-law inderiinification on the ground that its 

role in  causing plaintiff’s injury was passivc, rendering iis liability vicarious. As slated above, 

iiic competent evidence is jnumclusivc as to how plainti Tf was iii,jured and whal. roles, if any, 
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h v i s  and/or Brec7e played in causing her injurics. 

Addi tiorially, as proof of entitlcm~nt to contractual indemnification, Unvi.; directs the 

court tn “Exhibit ‘J’ at cxhibil B ‘Scnpc of Work’, section 3(d),” which pi~rportts to iiiclude a 

completc copy of both thc agrceiiient betwecn Rovic and Breeze and the Scope of Work 

docunient relcvant to thc Project. I Jpon review of Exhibit .I, thc inde~n~iificalioti languagc, 

rt*Eerenced by Bovis as Adiclc 11 and section 7 (d). appears not to have been includcd in  the 

materials on submission, and a deterinination cannot be rendcred as to contractual 

indemnification. Summary judgmcnt is also denicd as to l3ovis’s demand for common-law 

indemnification. Whcre, as hcre, morc than one pai-ty may be rcsponsi bls for the accident 

le;iding to plaintifl’s Enjurics, a court cannot sunmiarily dccide ;I prc-trial claim for cominon-law 

iiidemnification (Frecmon v Nc/tiomrl Aildubon Soq . ,  Jiic., 243 AD2d 608, 609 [2”” Ikpt 1 9971). 

Accordingly, it is 

OIWEI<ED that the motion for suminary judgment by dcfendant IMTC‘C) 86 Developer 

i d k / a  Extell Development is granted, aiid the complaint and all cross claims are severed and 

dismissed as againsl IMICO 86 Dcvdopcr a/k/a Fxtell T)cvelopment, and the Clerk is directed io 

enter judgment in  favor of this dcfeiidant with costs arid disbursements as taxed by die Clerk; and 

it is Iiirther 

ORDER131) that the inuticrn for summary judgmcnl by dcreiidant Bovis Lend ILease 1 ,M f3, 

Tiic. i s  dcnied in all respects; and it is further 
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I 

ORDERUD that the rcniaiiider of the action shall ccmtinue. 

Counsel for the remaining parties arc 10 appcar as scheduled for jury selcction 0 1 7  

December I ,  2008 nl 9:30 am in rocmi 335 at GO Cciilre Strcet. 

ENTER: 

-- 
WAL'TEK B. Y TOLTJn J.S.C. 

" \ 

i. ,; 
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