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lNNED ON 121112008 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

,L HON. CAROL - EDMEAD 
PRESENT: 

Index Number : 10831 612006 

MACEDO, JONAS 
vs. 
J.D. POSlLLlCO 

SEQUENCE NUMBER : 002 
SUMMARY JUDGMENT 

Justice 
PART K 

INDEX NO. 

MOTION DATE 
I / / / f  /a 3 

MOTION S’EQ. NO. 

MOTION CAL. NO. - 
I this motion to/for 

Notfce of Motion/ Order to Show Cauae - Affidavlta - khiblts ... 
Answering Affldavlts - Exhlblts 

Replying Affidavits / n 

Cross-Motion : es Gq No 

Upon the foregoing papers, It is ordered that this motion 

9 

MotiQn sequence 002 is decided in accordance with the annexed Memorandum Decision. It is 
hereby 

ORDERED that plaintiff Jonas Macedo’s motion (motion sequence iiuinber OOZ), 
pursuant to CPLR 3212, for partial summary judgment in his favor on his Labor Law 4 240 (1) 
claim against defendant J. D. Posillico, Jnc. (Posillico) is granted; and it is further 

OFWEFLED that defendant’s cross motion, pursuant to CPLR-3212, for summniy 
judgment dismissing plaintiffs common-law negligence and Labor Law 9 200 claims, as well as 
those parts of plaintiffs Labor Law 4 241 (6) claim predicated 011 violations which plaintiff 
abandoned and a violation of Industrial Code 12 N Y C R R  23-5.1 (h), is granted, and these claims 
are severed and dismissed against defendant, and the motion is otherwise denied; and i t  is further 

ORDERED that the remainder of the action shall continue. 

- 
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PI ainti ff, 
I 

-against - 

J.D. POSILLICO, INC. and URS CORPORATION, 

I This is an action to recover damages for personal injuries sustained by a lworker when he 

fell from a platform scaffold while working on the Long Beach Bridge in Nassap County, New 

York on June 20,2005. 
I 

In motion sequence number 002, plaintiff Jonas Macedo moves, pursuwt to CPLR 3212, 

for partial summary judgment in his favor on his Labor Law $ 240 (1) claim againpt defendant 

J.D. Posillico, Inc. Defendant cross-moves, pursuant to CPLR 3212, for summary judgment 

dismissing plaintiffs common-law negligence and Labor Law §$ 200 and 241 (6) claims against 

it. 

I 

I 
I 

In motion sequence number 005, defcndanvthird-party plaintiff moves, pursuant to CPLR 
I 
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3212, for suiiiniary judgment in its favor on its contractual indemnification claims $gainst third- 

party defendant Carabie Corporation (Carabie). 

BACKGROUND 

In the year 2002, the New York State Department of Transportation (NYSDT) and the 

Nassau County Department of Public Works (NCDPW) began a project which e&iled 

rebuilding the Long Beach Bridge (the bridge). NYSDT hired defendant to serve is  general 

contractor for the project. Defendant retained plaintiffs employer, third-party defqndant Carabie, 

to remove lead paint from the bridge and then repaint it. 

Plaintiff testified that his duties on the project included sandblasting, paintihg, 

containment of dust and lead and assisting in the construction of the platform whidh lie and the 

other workers utilized while performing their work on the bridge. Plaintiff slated mat, on the day 

of his accident, as he was screwing plates on to the platform under one of the five sections of the 

bridge, his coworker, non-party Nilo Amorim (Amorim), yelled for him to assist him in 

retrieving a large heavy cone which hung by a rope from the bridge above. Plaintikf explained 

that Amorim needed his help because “the cone was too heavy and he couldn’t pi11 it up by 

himself’ (Defendant’s Notice of Cross Motion, Exhibit 0, January 30,2008 Macedo Deposition, 

at 60). The cone, which was hanging over an area of the platforni where no work was being 

done, was equipped with a yellow flashlight, so that it could be used to caution thq boats 

traveling under the bridge that workers were working in the area. 

I 

I 

I 

Plaintiff testified that he and Amorim attempted to retrieve the cone whjle standing 
I 

approximately two to three feet away from the edge of the platfoim. The platform was 

comprised of rows of zinc plates which were bolted on top of lines of cables. Plaintiff stated 
1 
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I 
I 

I 
I 

that, as he and Amorim were standing next to each other, bending out over the edge of the 

platform and pulling up the rope, one of the two plates that plaintiff was standing on tilted, 

causing him to fall. As plaintiff was falling, he grabbed Ainorim and pulled him down with him. 

The two men fell about six feet, or the length of their safety lines, before their safetk lines 

stopped their fall with a sudden jolt. Plaintiff maintains that it was this jolt that cai@ed hiin to 

sustain injury. Plaintiff stated that the platform possessed only a chest-high cable ab a railing. 

Plaintiff also stated that Amorim was the only witness to his accident. 

I 

t 

Plaintiff asserts multiple causes for his accident. For example, plaintiff qttributes his 

accident to the fact that the two four-by-six-foot zinc plates that he was standing orl at the time of 

his accident were missing a supportive metal plate, so that when plaintiff stepped &I one of the 

plates, it tiltcd, causing him to fall. Plaintiff also attributes his accident lo the platfbrrn’s lack of 

a mid-rail and a toe board, in violation of the Industrial Code. As evidence that the platfoim was 

missing these safety items, plaintiff put forth a photograph of the subject platfoi-tn, annexed to his 

papers as Exhibit 7.  
t 
I 

In addition, plaintiff asserts that the lack of an overhead safety line contributed to his 

accident, as, if he had been able to tie off to an overhead line, instead of the waist-high cable 

located on the platform, he would not have fallen so far and experienced such a jolt. Finally, 

plaintiff maintains that, if he and Amorim were provided with a proper hoisting deivice, they 

would not have had to stand so dangerously near the edge of the platforni to perfop their task. 

Specifically, plaintiff explained the various causes for his accident as follows: 

When I stepped, one of the plates like tilted (indicating), because the lack of this 
underplatc, because of this protection under it, and there were no rails, also, 
protecting it. There was no - there was no safety line on the top, If I had tihe 

3 

I 

I 

I 
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sakty line, I wouldn't have fallen. My rope was attached to another cable which 
is not the right way to do it, I would say probably this high from the platform 
(indicating). This is the platform - there was a cable that was not the ri$t one for 
security reasons, that's where I attached my belt ... . Even if the plate had bent, I 
would still [be] hanging on my cord and I wouldn't have fallen 

(Defendant's Notice of Cross Motion, Macedo June 7,2007 Deposition, Exhibit v, at 54-55). 

In support of his motion, plaintiff put forth the affidavit of Daniel S. Burdett, P.E. 

(Burdett), a licensed professional engineer and accident reconstruction safety expeyt. Burdett 

opined that, as a defect in the design, construction and installation of the platfoqn substantially 
' I  

caused plaintiffs accident, defendant violated Labor Law Q 240 (1). To this effect, Burdett noted 

that, pursuant to the requirements of the Industrial Code, the platforni required ;t iqid-rail and a 

toe board in addition to the one chest-high safety rail which was installed along the edge of the 

platform. Burdett also maintained that the sheet metal forming the floor of the platforni bent 

because it was not supported by a sufficient number of cables running underneath it. 
I 

Further, Burdett stated that if plaintiff had been provided a hoist, he woyld not have had 

to work at the edge of the platforni and, thus, he would not have been put in a ppsiiion of danger. 

Finally, Burdett asserted that the lack of an overhead safety line was a substantial cause of 

plaintiff's accident, as, if such an overhead safety line had been provided, plaintiffs fall would 

not have resulted in sucli a strong jolt as to cause him injury. I 

In his deposition, h i o r i m  testified that, on tlie day of plaintiffs accideiit. be was directed 

to retrieve tlie cone by his foreman. Upon attaching the safety l im that had been nrovided by 

Carabie, he Rttempted to pull the cone up by himself while standing on the platfoim. Arnorini 

described the platform as having only one chest-high cable and no other railing$. Amorirn stated 
' I  

that he hooked his safety line to the cable. When he rcalized that he could not lift the cone by 
I '  

4 

[* 5 ]



himself, he yelled to plaintiff to help him. After plaintiff attached his safety line lo the cable, the 

two men stood six or seven inches from the edge of the platform, while standine on the same 

piece of sheet metal, as they bent over in an attempt to pull the cone up. Amorim qtated that, as 

they pulled up the rope, the piece of sheet metal that they were standing on bent, causing the inen , 

to slide underneath the cable and off the platform. The men fell approximately si>d feet, or the 

length of their safety line, before the safety line stopped them in a jerking motioh. Ainoriiii 

explained that the sheet metal bent because it was missing a small plate that wag sopposed to 

have been placed on top of it. He also noted that, after he had climbed back tip to the platform 

I 

, 
after the accident, he observed that the platform was still bent approximately 75 dqgrees. 

In his affidavit, Anlorim maintained that the platform collapsed and bent because i t  was 

not assembled properly. Anzoriin explaincd that a cable located underneath the plbtfomi WRS 

missing, and that there was no safety rail or toe board installed 011 the perimeters $f the platforni. 
I 

Tn addition, Amorim stated that there wns no overhead safety cable to tie their safdty line off to. 

Atnorim maintained that this improper set-up for the safety line caused him and plpiiitiff to 

experience a “jolt when [they] came to a stop after the platform collapsed” (Plaintiffs Notice of 
, 

Motion, Exhibit 6, Amorim Affidavit), 

Adriano Costos (Costos), Carabie’s shop steward, also testified that the platforni 

contained only one cable that ran along the entire edge of the plalfomi. He stated that, aftcr 

plaintiffs accident, he observed that the platform looked “[blended” at an appr~xha te ly  90- 

degree angle (Defendant’s Notice of Cross Motion, Exhibit T, Costos Deposition, at 41). In his 

affidavit, Costos also maintained that, when he inspected the platfomi after the accidenl, he 

observed that a section of the platform was bent due to the fact that it had not been installed 
I 

5 
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properly. Costos noted that, after the accident, the platform was repaired by installing a section 

of sheet metal in the correct fashion. Costos asserted that a cable was missing from underneath 

the platform, which would have made it more stable and secure had it been there. kostos also 

maintained that the platform did not have a necessary mid-rail or toe board installed around the 

1 

perimeter of the platfonn, or a proper overhead safety tie off. In addition, Cost07 stated that 

plaintiff should have been provided with a hoisting mechanism, as it was dangerous to l i f t  the 

cone by hand, while leaning over the platform. It should be noted, however, that, before the date 
I 

of the accident, Costos had observed other workers pulling up the cone from the bddge by just 

grabbing the rope and pulling it. 

Rocco Miano (Miano), Carabie’s superintendent and foreman, testified [ha$ defendant 
I 

hired Carabie to install the platform at issue, blast the paint off the bridge, clean ‘up the paint and 

then take the platform down. Miaiio stated that the workers would move from location to 

location on the platform, which spanned the entire lenyth of the bridge, as the work progressed 

from one area of the bridge to another. 

Miano testified that, although defendant’s employees may have been preseqlt during the 

construction of the platform, they never gave Carabie instructions as to how to coqstruct and 

install the platform, which was comprised of sheets of-metal bolted to the top of nine cables. 

Miano also testified that, when he inspected the platform after plaintiffs accident, he did not 

observe any defects or cables or bolts missing from the platfomi. When confronted with his 

entry in the accident report, Miano stated that his entry does not indicate that the diecking was 

bent, just that plaintiff was bending over on the decking when the accident occurred. 

I 

I 1 

In his affidavit, Randy Booty (Booty), plainti€Fs roreman, slated that, on t l je day of the 
I 
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c-- 
accident, he did not receive any instructions to remove the cone, nor did lie insti*yct'anyone else 

to move the cone. He also stated that he supervised the construction of the platfomj, which was 

erected and inspected in accordance with a safety plan developed by the State of New York. 

Booty maintained that the span of platform where plaintiff fell had been inspected by safety 

engineers and no problems were found. 

I 

In his deposition, John May (May), defendant's senior project manager, testlified that 

Carabie constructed and installed the platforni at issue in this case. He also stated that the 

platform was not moved from section to section of the bridge as the work progresskd, but 

remained in one place for the entire job. In his affidavit, May stated that the cone tit issue, which 

weighed less than 10 pounds, is typically hoisted and lowered from the bridge, qnd that it did not 

make sense to him to move i t  from the platfoim. He also slated that he had never observed any 

workers using a hoist to niove this type of traffic cone, and that he did not think thbt such a hoist 

was necessary. 

I 

1 

In his affidavit, Jeff Schultheis (Schultheis), chief inspector for the State of New York on 

the date of the accident, stated that, based upon his experience, the type of cone at issue in the 

present case is not typically moved from the work platform, but from the bridge that i t  is tied off 

from. In addition, Schultheis never observed any workers using a hoist to remove this type of 

traffic cane. I 

I 

Ip his affidavit, Tom Vnnderniark (Vandennark), defendant's expert and a' construction 

consultant for non-party Vandennark Consulting, Inc., statcd thal his company was retained by 
I 

Carabie to prepare schematics for the platforms to be constructed for the project. Vaiiderniark 

asserted that the schematics for the subject platform complied with all state and OSHA 

7 
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regulations governing light-duty platfonns, and that said platfoimi was capable of sUpporting its 

own weight and at least four times the maximum intended load. As such, the desigh was 

sufficient for Carabie’s intended purpose of paint removal and sandblasting. 
I 

DISCUSSION I 

“‘The proponent of a summary judgment motion must muke a prima facie showin of 

entitlement to judgment as a matter of law, tendering sufficient evidence to elinijiiate any 

material issues of fact from the case”’ (Sunriago v Filstein, 35 AD3d 184, 185- 186 [ 1“ Dept 

20061, quoting Winegrad v New Yo14 University Medical Center, 64 NY2d 85 1, 853 [ 19851). 

The burden then shifts to the motion’s opponent to “present evidcnliary facts in adhissiblc foim 

sufficient to raise a genuine, triable issue of fact” (Mazurek v Mefropolitntl hhs$rirrl o fAr / ,  27 

AD3d 227,228 [ I“  Dept 20061; Zuckerman 11 City ofNew Yo&, 49 NY2d 557,562 [ 19801; 

DeRosa v Cily ofNew Yor-k, 30 AD3d 323, 325 [l” Dcpt 20061). If therc is any doubt as to the 

existence of a triable issue of fact, the motion for summary judgment must be denied (Xotiihcr 

Extruders v Ceppos, 46 NY2d 223’23 1 [ 19781; Grossmnn v Amulganiuted Housing 
I 

Corporation, 298 AD2d 224,226 [la‘ Dept 20021). 

MOTION SEQUENCE NUMBER 002 

PLAINTIFF’S LABOR LAW 4 240 (1) C L A N  AGAINST DEFENDANTS 

Labor Law 0 240 (l), also known as the Scaffold Law (RJW v Morse Dkd, 98 AD2d 

61 5 ,  61 5 [ 1’‘ Dept 1983]), provides, in relevant part: 

All contractors and owners and their agents ... in the erection, 
demolition, repairing ... of a building or structure shall furnish or; 
erect, or cause to be furnished or erected for the performance of 
such labor, scaffolding ... and other devices which shall be so 
constructed, placed and operated as to give proper protection to a 

8 
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persoii so employed. 

“‘Labor Law 0 240 ( I )  was designcd to prevent those types of accidenls in which the 

scaffold ... or other protective device proved inadequate to shield the injured worker from harm 

directly flowing from the application of the force of gravity to an object or person’” (John v 

Baharestani, 281 AD2d 114, 11 8 [Is‘ Dept 20013, quoting Ross v Curlis-Pabne/-l~~~~~-E/ecf/-ic 

Company, 8 I NY2d 494, 50 I [ 19931). 

I 

To prevail on a section 240 (1) claim, the plaintiff must show that the statute was violated 

and that this violation was a proximate cause of the plaintiffs injuries (Blake v Neigl~borhood 

Housing Services of New York City, 1 NY3d 280,287 [ZOO3 1; Felker v Corning Inc., 90 NY2d 

219,224-225 [1997]; Torres vMonroe College, 12 AD3d 261,262 [ l”  Dept 20041b. “The 

statute is designed to protect workers from gravity-related hazards such as falling from II height, 

and must be liberally construed to accomplish the purpose Tor which i t  was framed (internal 

citations omitted)” (Vdensisi v Greens nt HalfHolZow, LLC, 33 AD3d 693, 695 [ad Dept 20061). 

Labor Law 5 240 (1) requires that persons working at an elevation be prqviided with 

appropriate safety equipment to secure them from falling (ibid; Wasdewski v Mi4saiiir of Modcnz 

Art, 260 AD2d 271,271 [la‘ Dept 19991 [defendant liable under Labor Law 6 240 [ l )  for failure 

to provide other safety devices, such as a safety belt, to a worker who fell from an \insecured 

ladder]). “[W] here the uncontroverted evidence establishes that the safety device collapsed, 

slipped or otheiwise failed to support him or her, the plaintiff demonstrates a prinia facie 

entitlement lo partial suininary judgment under Labor Law 9 240 ( l ) ,  and the burden shi f ts to the 

defendant” (Ball v Cascade Tissue Gr*oz/p-New Yovk, Inc., 36 AD3d 1187,1188 [3d Dcpt 20071). 

“Whether the device provided proper protection is a question of fact, except wheir, the device 
I 

9 
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collapses, moves, falls, or otlierwise fails to support the plaintiff and his matcrinls” i(l\relsa,i v 

Cibn-Geia, 268 AD2d 570,571 [2d Dept 20001). 
I 

However, “[wlhen the defendant presents some evidence that the device furnished was 
I 

adequate and properly placed and that the conduct of the plaintiff may be the sole proximate 

cause of his or her injuries, partial suinniary judgnient on the issue of liability will be denied 

because factual issues exist” (Ball v Cascade Tissue Group-New York, Iiic., 36 4D3d at 1 188). 
I 

Here, plaintiff aiid Amorini both testified that, because one of thc nielal shdets that 

comprised the floor of the platfomi bent as plaintiff was standing on it, plaintiff wqs caused to 

fall from the platform aiid become injured. As such, plaintiff has established prim8 facie that the 

platform failed to support him, and that, therefore, defendant violated Labor Law 0 240 (1) (see 

I 

Becerra v City ofNew York, 261 AD2d 188, 190 [ l “  Dept 19991 [Court held thqt the collapse of 

unsecured plywood platform which supported a construction worker four stories above grouiid 

level constituted a prima facie violation of scaffolding statute]; Arngon 1’ 233 west 21’‘ Streel, 

hc . ,  201 AD2d 353, 354 [ 1” Dept 19941 [collapse of n scaffold is prima facie evidence of a 

violation of Labor Law (j 240 (1) which shifts the burden to defendants to raise a fbctual issue on 

liability]). In addition, defendants did not offer sufficient evidence to refute plaindjff s showing 

or to raise a boiia fide issue as to how the accident occurred (see Piizeda v Kechek ,Renl(v 

Corporation, 285 AD2d 496,497 [2d Dept 2001 1; Hauffv CLXXXII Via Mugnu corporation, 

11 8 AD2d 485,486 [ 1‘‘ Dept 13861). 

Defendant asserts that it is not liable for plaintiffs injuries under Labor Law 4 240 (1) 

because plaintiffs alleged negligence in attempting to retrieve the cone from the IPlatforni, and 

not the bridge, constituted the sole proximate cause ofhis injuries, However, altlwough there is 

10 
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testimony in the record to indicate that tlie cone is often pulled up from the bridge rather than 

from the platform, there is no testimony indicating that pulling up tlie cone fi-0111 ( h e  platform was 

overly risky. In fact, Costos described the work as “quick, it is not a big deal in  the job” 

(Defendant’s Notice of Cross Motion, Exhibit T, Costos Deposition, at 72). Cogto$ also noted 

that, although it niay have been easier to pull the cone up from the bridgc, on the day of the 

accident, the cone only needed to be moved a little bit. 

In any event, as the statutory violation has been established as a proximatc cause of  his 

injuries, alleged contributory negligence attributable to plaintiff is immaterial (ske Figtreiredo v 

New Palace Painters Supply Co. Inc., 39 AD3d 363,364 [ 1“ Dept 20071 [plaintiffsustained her 

prima facie burden under Labor Law 5 240 (1) though admissible cvidence that ligr decedent fell 
I 

through an open hole when mi unsecured piece of plywood laid over beams shified and no safety 

device was provided to prevent the decedent’s fall]). Where “the owner or contraator fails to 

provide adequate safety devices to protect workers from elevation-related injuries pnd that failure 

is p cause of plaintiffs injury, the negligence, if any, of the injured worker is of na consequence 

[internal quotation marks and citations omitted]” (Tavarez v Weissmna, 297 AD2d 245, 247 [ 1 *‘ 

Dept 2002]).’ 
8 1  

Defendant also argues that it is not liable for plaintiff‘s injuries under Lab& Law $ 240 

‘It should be noted that, as either a defective or inadequate protective device constituted a 
proximate cause of plaintiffs accident, it is not necessary to ascertain which of the olher iiiultiple 
possible causes for his accident set forth by plaintiff apply in this case (see Ver&m 1’ SS I33 
West 21, LLC, 21 AD3d 279,280 [ I “  Dept 20051 [where there was no issue of fact as to whether 
the defect or insufficiency in the provided protective devices constituted a proxjnrate cause of the 
plaintiffs accideizt, the Court stated that a lack of certainty as to exactly what preceded plaintiffs 
fall to the floor below did not create a material issue offact as to proximate causcj). 
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I 

(1) because, as it was not one of plaintiffs duties to retrieve the cone at issue, it wa$ 

unforeseeable that plaintiff would be exposed to the elevation-related risk create4 i h e n  plaintiff 

attempted to retrieve the cone without a proper hoist. There must be “a foreseeable risk of injury 

from an elevation-related hazard to impose liability under the statute” (Shipkoslii v Wafch Caw 

Factory Associates, 292 AD2d 587, 588 [2d Dept 20021). 

I 

I 
I 

However, a review of the testimonial evidence in this case reveals that it was coiiimon for 
I 
I 

the cone to be hoisted up nnd moved. Notably, plaintiff testified that there were 110 specific jobs 

that he was supposed to perforni as opposed to other people in his work group, ag “[eJverybody 

did the same, closing holes, screw the platforms and connect the plates” (Defendant’s Notice of 

Cross Motion, Macedo June 7,2007 Deposition, Exhibit N, at 91). Thus, although it was 

Amorim who was directed by Carabie’s foreman to retrieve the cone, as Carabie’s workers 

shared the various chores at the job sile, it  was foreseeable that plaintiff would undertake the task 

of helping his co-worker retrieve the cone. 

In addition, although defendant argues that Burdett’s statements should not be givcil any 

probative force, this is not a case where the “‘expert states his conclusion unencpmbered by any 

trace of facts or data [citation omitted]”’ (Jones v City ofNew York, 32 AD3d 706, 707 [ 1“ Depl 

20061; Altsclzuler v Gramntnn Managenierit, h c . ,  27 AD3d 304, 304 [ 1” Dept 20061 [plaintiff 

failed to raise a factual issue as to building code violations, where plaintiff offered only her 

expert’s affidavit, which was based on speculation and facts controverted by thc photographs]). 

In rendering his opinion, Burdett stated that he reviewed the transcripts of all of thp parties, the 

accident report, the affidavits ofplaintifr‘s co-workers and all photographs and discoveiy 

I 
I 

I 

materials provided by defendant. I 

12 
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It should be noted that, even though plaintiffs safety harness did, in fad ,  ptop his fall, 
1 ,  

and thus, prevented him from sustaining nioro serious injuries, this does not preclude recovery 

under Labor Law 8 240 (l), as this safety device alone was not sufficient to keep plaintiff from 

becoming injured (see Lopez v Bustort Properties Inc., 41 AD3d 259,260 [ 1“ Dept bo071 [where 

the record established that the lack of a brake mechanism on the pulley system uied to hoist 

overloaded buckets constituted a failure to provide proper protection against elev:ityon-relatecl 

risks, and that such a failure was a proximate cause of the plaintiff‘s injuries, the Court noted that 

“(t)he fact that the safety line and harness may have spared plaintiff from death by arresting his 

fall before he struck the ground does not preclude recovcry under Labor Law lj 2401 ( I ) ,  since the 

safety devices proved inadequate to shield him from gravity-related injuries”]). ‘“[TI hc 

availability of a particular safety device will not shield an owner or general cont5actor from 

absolute liability if the device alone is not sufficient to provide safety without the use of 

additional precautionary devices or measures”’ (Nimirovski v Vornado Really Tnaf  Coinpuny, 29 

AD3d 762, 762 [2d Dept 20061; quoting Cotiwny v New Yorlc Stute Tmchers ’ Retiremerit Svslern, 

I 
I 

I 

I 

141 AD2d 957,958-959 [3d Dept 19881). 

Finally, contrary to defendant’s nssertion, this is also not a case of a rccaicitrant worker, 
I 

wherein a plaintiff was specifically instructed to use a safety device and refused to do so (see 

Olszewski v Park Terrace Gardens, 306 AD2d 128, 128-129 [ 1 I‘ Dept 20031; Morrison v Ci@ of 

New York, 306 AD2d 86, 87 [ lnl Dept 20031; DcPalrnir 11 Melropolifuti Trmrsporfnfion Atrfkority, 
I 

304 AD2d 461,461 [ 1“ Dept 20031 [Court rejected a recalcitraot worker defcnse where there was 

no evidence that plaintiffs decedent had refused to use a safety harness, and the fact that safety 

harnesses may have been available at the work site was insufficient to allow defendants to escape 
I 
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Labor Law 8 240 (1) liability]; Crespo v Triad, Inc., 294 AD2d 145, 147 [ lgt Deqt 20021; 
, 

Sanango v 200 East I6“‘ Street Housirig Corporatiort, 230 AD2d 228, 228-229 [ 1 I‘ bept 20021). 

“[Tlhe duty to see that safety devices are furnished and employed rests on the einpbyer in thc 

first instance” (Aragon u 233 West 21” Street, 201 AD2d 3 5 3 ,  354 [ 1’‘ Dept 19941). 

Here, there is no evidence from which ai1 inference can be made that plailitik refused to 

avail hiinself of an available safety harness. Thus, plaintiff is entitled to summary judgment on 

his Labor Law 8 240 (1) claim against defendant. 

LABOR LAW 4 241 (6) 

I 

Labor Law 8 241 (6 )  provides, in pertinent part, as follows: 

“All contractors and owners and their agents ... when constructing 
or demolishing buildings or doing any excavating in connection 
therewith, shall comply wilh the following requircments: 

* * *  
All areas in which construction, excavation or deinolilion 
work is being perfoi-med shall be so constructed, shored, 
equipped ... as to provide reasonable and adequate 
protection and safety to the persons employed therein or 
lawfully frequenting such places. ... I, 

Labor Law § 241 (6 )  imposes a nondelegable duty on owners and contract& to provide 

reasonable and adequate protection and safety to workers (see Ross v Curtis-Palnier Hydro- 

Electric Company, 81 NY2d at 501-502). However, Labor Law (j 241 (6)  is 1101 salf-executing, 

and in order to show a violation of this statute, and withstand a defendant’s niotjoi for summary 

judgment, it must be shown that the defendant violated a specific, applicable, implementing 

regulation of the Industrial Code, rather than a provision containing only generalizcd 

requirements for worker safety (I&. 
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.. . . ... 

r, 

I I 

Although plaintiff lists multiple violatioiis of the Industrial Code in his hill of particulars, 

I 

I 
with the exception ofhdustrial Code 12 NYCRR 23-1 -15 (b) and (c), 23-1.16 (d), 23-5.1 (c) ( I ) ,  

(h) and (i) (1) and 23-5.3 (e), plaintiff does not address these Industrial Code violations in his 

opposition papers, and thus, they are deemed abandoned (see Getiovese I) Gambivo, 309 AD2d 

832, 833 [2d Dept 20031 [where plaintiff did not oppose that branch of defendan,l's summaiy 

judgment motion dismissing the wrongful termination cause of action, his claim that he was 

wrongfully terminated was deemed abandoned]). As such, defendant is entitled to 'surninary 

I 

I 

judgment dismissing plaintiffs Labor Law 24 I (6) claim predicaled 011 these provisions. 

Initially, it should be noted that Industrial Code 12 NYCRR 23-1.15 (b) qnd (c) are 
I 

sufficiently concrete in their specifications to support plaintiffs Labor Law tj 241 (6) claim (see 

Shahaert v Hueber-Breuer Construcfion Company, 4 AD3d 761, 76 1 [4"' Dept 20041). 
I 

Industrial Code 12 NYCRR 23-1.15 (b) and (c) state: 

Section 23-1.15 Safety Railing. 

Whenever required by this Part (rule), a safety railing shall consist as a ~ n i ~ i m u i i i  
of an assembly coiistructed as follows: 

(b) 

* * *  
A one inch by four inch horizontal midrail. 

(c) A one inch by four inch toe board except when such safety railing is 
installed at grade or ground level or is not adjacent to any opening, pit or 
other area which may be occupied by any person. 

Here, defendant is not entitled to summary judgment dismissing that pat:t of plaintiffs 

Labor Law 0 241 (6)  clnini predicated on violations of Industrial Code 12 NYCRR 23-1.15 (b) 

and (c), as testimonial and photographic evidence in the record indicates that a lack of a mid-rail 

and toe board on the platform proximately caused plaintiffs accident. To that efl'ect, Amorini 

15 

[* 16 ]



testified that, when the piece of sheet metal that he and plaintiff were standing on bent, lie and 

plaintiff slid underneath the cable. In addition, Burdett also stated that the lack of the toe board 
I 

and a mid-rail was a proximate cause of plaintiffs accident in  that they would have'prevented 

plaintiff from falling off the platform. 

Industrial Code 12 NYCRR 23-1.16 (d) i s  sufficiently concrete in its spccifibations to 

support plaintiffs Labor Law 5 241 (6)  claim (see Mills 1' Niagara Mohnwk Power 'Corporntiorr, 

262 AD2d 901,902 [3d Dept 19991). 

Industrial Code 12 NYCRR 23-1.1 6 (d) states: 

Section 23-1.16 Safety belts, harnesses, tail lines and life lines 

(d) 

* * +  
Tail lines. The length of any tail line shall be the minimum required in order for 
an employee to perform his work, but in no case shall be longer lharl four feet. 
Such tail line shall be attached to a hanging lifeline or to a substaqti# structural 
member at a point 110 lower than two feet above the working level. 

I 
Here, dcfendant is not entitled to summary judgment dismissing the pan of plaintiffs 

Labor Law $241 (6) claim predicated on a violation of Industrial Codc 12 NYCPR 23-1. I6 (d), 

because a review of testimony in the record reveals that plaintiffs tail line was at least six feet 

long. To that effect, both plaintiff and Amorim testified that they tied their six-foot safety line to 

the waist-high cable, and that, if plaintiff had not fallen so far, lie would not have expericnced the 

intense jolt that caused his injuries. 

I 

I 
I 

Industrial Code 5 23-5.1 (c) (1) is sufficiently coacrete in its specifications ro support 

plaintiffs Labor Law 6 241 (6 )  claim (see O'Conrtor v Spencer (1997) Inves/nzcnl Limited 

Partnership, 2 AD3d 5 I 3,5 15 [2d Dept 20031). 
I 

Industrial Code 23-5.1 (c) (1) states: 
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- . . - -  - . .. .. 

I 

(c) Scaffold structure. 
(1) Except where otherwise specifically provided in this 

Subpart, all scaffolding shall be so constructed as to bear 
four times the inaxiinuin weight required to be dependent 
therefrom or placed thereon when in use. 

Here, defendant is not entitled to summary judgnient dismissing that part of plaintiff‘s 

Labor Law 6 241 (6 )  claim predicated on a violation of Industrial Code 12 NYCRIh 23-5.1 (c) 

(1), as defendant has not proved that the scaffold did support four- times the niaxiiiiiini required 

weight. 

Industrial Code 12 NYCRR 23-5.1 (h) is sufficiently concrete in its specifiaations to 

support plaintiffs Labor Law $ 241 (6) claim (see Lavore v Kir Murisey Park 020. LLC, 40 

AD3d 71 1,712 [2d Dept 20071). 

Here, as there is evidence in the record that the platforni at issue was ereqkd under the 

supervision of a Carabie supervisor, defendant is entitled to summary judgment disimissiny that 

part of plaintiffs Labor Law § 241 (6) claim predicated on a violation of Indust rjal’ Code 12 

NYCRR 23-5.1 (h), which requires that “[elvery scaffold shall be erected and removcd under lhe 

supervision of a designated person.” 

Industrial Code 12 NYCRR 23-5.1 (‘j) (1) is suficiently concrete in its spccificatioiis to 

support plaintiffs Labor Law 6 241 (6) claim (see Crespo v ?Yiarf, Iiic., 294 AD2d’ at 147). 

Industrial Code 12 NYCRR 234.1  0) (1) states, in pertinent part: 

(j) Safety railings. 
(1) The open sides ofall scaffold platforms ... shall bc provided with 

safety railings constnicted and installed in compliance with this 
Part (rule). 

Here, as discussed prior, as the platform at issue did not possess a toe board or a mid-rail, 
I 
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as required by Industrial Code 12 NYCRR 23-1 -15  (b) and (c), defendant is not entitled to 

summary judgment dismissing that part of plaintiffs Labor Law 8 241 (6) claim predicated on a 

violation of Industrial Cock 12 NYCRR 23-5.1 0) (1). 

I 

Industrial Code 12 NYCRR 23-5.3 (e) is sufficiently concrete in its specifications to 

support plaintiffs Labor Law $ 241 (6 )  claim (see Riccio v NHT Owners, LLC, 13 Misc. 3d 

1209[A], 2006 N Y  Slip Op 51752[u] [Sup Ct, Kings County 20061, cgd 51 ADJd 897 [2d Dcpl 

2008]). 

1 

I 

Industrial Code 12 NYCRR 23-5.3 (e) states: 

Application of this section. This section applies to ~ 1 1 1  scaffolds 
constructed of metal exccpt mobile types. 

Safety railings. Safety railings constructed and installed in compliake with this 
Part (rule) shall be provided for every metal scaffold. 

(a) 

* * *  
(e)  

Here, defendant asserts that Industrial Code 12 NYCRR 23-5.3 (e) does not apply to the 

facts of this case because the subject platform was mobile, citing Industrial Codq 12 NYCRR 23- 
I 

5.3 (a). However, testimony in the record and photographs submitted indicate that the platform 

was not mobile, and defendant’s assertions are insufficient to raise an issue of fact. Thus, as 

plaintiffs accident was caused in part because the safety railings on the platfonii were not 

constructed and installed in  compliance with the requirements of the Industrial Code, dcfendant 

is not entitled to summary judgment disinissing that pall of plaintiff’s Labor Law 4 241 (6) claim 

predicated on a violation of Industrial Code 12 NYCRR 23-5.1 (c). 

I 

COMMON-LAW NEGLIGENCE AND LABOR LAW 8 200 CLAIMS 

Labor Law Q 200 is a ‘“codification of the common-law duty  imposed upon an owner or 

general contractor to provide constniction site workers with a safe place to work’ [gilation 

omitted]” (Cruz v Toscuno, 269 AD2d 122, 122 [ 1 I’ Dept 20001; see also Russirt 1’ Louis N 
I 
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I 

Picciano & Sou, 54 NY2d at 3 17). Labor Law 4 200 (1) states, in pertinent part, as 

follows: I 

I 
I 

“1. All places to which this chapter applies shall be so constructed, equippad, 
arranged, operated and conducted as to provide reasonable and adequate 
protection to the lives, health and safety of all persons employed therein q r  
lawfully frequenting such places. All machinery, equipmcnt, and devices in such 
places shall be so placed, operated, guarded, and lighted as to provide reas-ohable 
ahd adequate protection to all such persons.” 

Although the parties in this case argue the issue of supervision, or lack thereof, on their 

part, that standard applies in Labor Law 4 200 cases which involve injuries resulting froiii the 

means and niethods of the work. However, in this case, plaintiffs injuries allegedly arose from 

an unsafe condition created by the improperly sirpported metal plates which conipriscd lhe floor 

of the subject platform. In such a case, the proponent of a Labor Law 5 200 claitn must 

demonstrate that the defendant created or had actual or constructive notice of the alllegedly unsafe 

condition that caused the accident (see Keating 11 Nunlief Board of Education, 40 AD3d 706, 

708-709 [2d Dcpt 20071 [where plaintiffs injuries steinined not from Ihc manner in which the 

work was performed, but rather from a dangerous condition on the premises, genernl contractor 

was liable in common-law negligence and Labor Law 4 200 when i t  had control over the work 

site and actual or constructive notice of the same]; Thonins v ClufSeee, 24 AD3d j49, 751 [2d 

Dept 20051; Murphy v Columbia Universify, 4 AD3d 200,202 [ lgt  Dept 20041 [to support fincliiig 

of a Labor Law 6 200 violation, it was not necessary to prove general contractor’s supervision 

and control over plaintiff because the injury arose from the condition of the work place created 

by or known to contractor, rather than the method of plaintiff‘s work]), 

t 
I 

I 

I 

I 

Here, plaintiff testificd that his duties included the constri~ction of the plgtfonn at issue. 
I 
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He also stated that, although he knew that there was a problem with the platform, he did not 

complain to anyone out of fear of being fired. In addition, he was not aware of ariy other persons 

making any complaints regarding the unsafe platform. May, defendant’s prqject manager, also 

testified that Carabie constructed and installed the subject platform, and that defeinclaiit was not 

required to approve the platform’s design. Ainorim testified that he only took instructions from 

his Carabie foreman, and that, although his foreman knew about the platform’s uiisafe condition, 

no action was ever taken to correct it. Moreover, Costos, Booty and Vandennark all testified 

that, before the accident, no complaints had been made regarding the condition o r  the platrorni. 
I 

Thus, as there is no indication in the record to support a finding that defendant created the 

unsafe condition at issue, or that it had actual or constructive notice of the same, defendant i s  

entitled to summaryjudgnient dismissing plaintiffs common-law negligence aiid h b o r  Law 4 

200 claims against it. 

MOTION SEQUENCE NUMBER 005 

CONTRACTUAL INDEMNIFICATION 

Defendadthird-party plaiiitiffmoves for suniinary judgment in its favor om its third-party 
I 

claim for contractual indeinnification against third-party defendant Carabie. “A pqrty is entitled 

to full cohtractual indcnmification provided that the ‘intention to indemnify can be clearly 

implied from the languagc and purposes of the entire agreement and the sui-roundirag facts and 

circumstances”’ (Drzewinski v Atlantic Scnfs.lci 8 Ladder Conipnriy, Inc., 70 NY2d 774, 777 

[ 19871, quoting hlicrrgolin v New York Llfe Insurance Cunzpny, 32 NY2d 149, IS3  [ 19731; see 

Torres v M m e  Diesel International, Inc., 14 AD3d 401,402 [ la‘  Dept 20051). It is well settled 

that with respect to contractual indemnification, the one seeking indemnity need only establish 

I 

I 
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that it was free fiom any negligence and was held liable solely by virtue of its vicerious liability 

(De La Rosa v Philip Morris Management Corporation, 303 AD2d 190, 193 [ 1 at Dept 2003 1; 

Keena v Gucci Shops, Iitc., 300 AD2d 82, 82 [ l“  Dept 20021). 

The indenmification provision set forth i n  the contract between defendaiit/tliird-party 

plaintiff and third-party defendant Carabie, dated January 20, 2003 (the con tract), sets forth, i n  

pertinent part, as follows: 

To the fullest extent permitted by law, the Subcontractor shall indenmi$ and hold 
harmless the Owner, Contractor ... from and against clainis, damages, losses, 
expenses, including but not limited to attorney’s fees, arising out of or rcsultiiig 
from performance of the Subcontractor’s Work under this Subcontract, provicled 
that such claim, damage, loss or expense is attributable to bodily injury ,.. caused 
in wliole or in part by negligent acts or omissions of the Subcontractor, tho 
Subcontractor’s Siibcontractors, anyone directly employed by them ... 

(Defendant’s Notice of Motion Sequence 005, Exhibit H, Posillico/Carabie Contract, 11 4.6.1). 

Here, defendantlthird-party plaintiffs possible Labor Law 0 241 (1) liabilify, would be 

solely vicarious in that i t  played no role in tlic design, construction or inspection of the subject 

platform, nor did it have nolice of the platform's unsafe condition. In nddition, dcdeiidanl/third- 

party plaintiff held no supervisory control over plaintiffs work. 

As to Carabie, a review of the record reveals that Carabie’s employees wcm responsible 

for constructing and installing the defective platform that caused plaintiffs accidcn t, under the 

supervision of a Carabie foreman. In addition, plaintiffs work was solely dit-ccted and 

supervised by employees of Carabie. 

In support of its contention that i t  was not negligent, Carabie puts forth tesbimonial 

evidence to show that the platform was constructed, installed and inspected in accordance with a 

safety plan developed by the State of New York. However, i n  light of the fact that  the platform 
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collapsed, this evidence is insufficient to overcome defendant’s showing that plaintiffs in.juries 

arose as a result of Carabids negligence. Thus, pursuant to the con tract, defeiidai[ltlthil-d-party 

plaintiff is entitled to suminnry judgment in its favor on its contrnctual indeinnitioation claim 

against third-party defendant Carabie. 
I 

CONCLUSION AND ORDER 

For the foregoing reasons, it is hereby 

ORDERED that plaintiff Jonas Macedo’s motion (motion seqitence iiiiplier 002), 

pursuant to CPLR 3212, for partial suminnry judgment in  his favor on his Labor Law 4 240 (1 )  
I 

claim against defendant J. D. Posillico, Inc. (Posillico) is granted; and it is further 

ORDERED that defendant’s cross motion, pursuant to CPLR 32 12, for sanrnary 

judgment dismissing plaintiffs common-law negligence and Labor Law tj 200 Cl i l imS,  as well as 

those parts of plaintiffs Labor Law 0 241 (6) claim predicated on violations whicb plaintiff 

abandoned and a violation of Industrial Code 12 NYCRR 23-5.1 (h), is granted,~ and these claims 

are severed and dismissed against defendant, and the motion is otherwise denied; #id it is further 

I 

I 

22 

[* 23 ]



ORDERED that defendandthird-party plaintiff's motion (motion sequeiice l i m b e r  OOS), 
! 

pursuant to CPLR 3212, for sunitnary judgment in its favor on its contractual indqninification 
I 

claim against third-party defendant Cnrabie Corporation is granted; and it  is further 

ORDERED that the remainder of the action shall continue. 

DATED: November 25,2008 

Carol Robiiison &mead, J.S.C. 
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