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Petitioner, Index No. 401364/08 

For a Judgment Pursuant to Article 78 of 
the Civil Practice Law and Rules 

Judgment/Decision 

-against- 

DISTRICT ATTORNEY, NEW YORK COUN 

_______-_------------------ 
KIBBIE F. PAYNE, J. : 

The petition and petitioner’s subsequent summary judgment 

motion, respectively submitted on August 20, 2008 and August 28, 

accompanying judgment and decision. In this Article 78 

proceeding, commenced by order to show cause, petitioner seeks 

answered, seeking dismissal of the proceeding. 

Petitioner’s summary judgment motion is predicated upon 

respondent’s alleged failure to answer, this motion is premature. 

At the time petitioner made the motion, respondent‘s time to 

answer the petition had not yet expired. 

petition was fully submitted, with opposition. 

Indeed, the instant 

Petitioner Allen Proctor, currently incarcerated for grand 

larceny in the fourth degree, submitted a FOIL request to 
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respondent, seeking “all investigative reports and documents 

relative to” the criminal action against him. His February 2, 

2008 FOIL request, was denied by respondent in a February 20, 

2008 letter, which stated that the “[d]isclosure of documents 

during pending proceedings would interfere with the handling of 

the appeal as well as with any further investigation that might 

be necessary” (Petition at unnumbered exhibit). The appeal to 

which the letter refers is petitioner‘s appeal of his grand 

larceny conviction, an appeal that petitioner admits is currently 

pending. 

Thereafter, petitioner challenged the denial, claiming that 

the request was improperly denied. Specifically, petitioner 

alleged that the materials he sought were “investigative 

documents to assist him in his forthcoming CPL 440 motion to 

vacate judgment [in the underlying criminal con~iction]~’ 

(Petitioner‘s March 4, 2008 letter). Thereafter, on April 4, 

2008, respondent informed petitioner by letter that it was 

upholding its February 20th determination, finding that 

petitioner’s pending appeal barred access to the requested 

materials. 

Petitioner then commenced the instant proceeding. In his 

petition, Mr. Proctor states that he “cannot effectively argue 

either his (primary goal) CPL 440 motion or (secondary goal) 

direct appeal without the disclosure of [the subject] substantive 
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~ 

and vital documents" (Petition, ¶ 1 8 ) .  According to petitioner, 

the documents he seeks will reveal "that his constitutional and 

statutory jurisdictional right to a facially sufficient 

accusatory instrument was infringed and violated" ( i d . ,  ¶ 5 ) . '  

Denial of a FOIL request is proper where the disclosure of 

the materials sought by petitioner "would have interfered with 

~ 

of these materials would interfere with that pending appeal, 

petitioner's then still pending criminal appeal and any 

subsequent proceedings within the same prosecution" (Matter of 

~ 

petitioner has failed to cite any law that militates for such 

Moreno v. New York County D i s t .  A t t o r n e y ' s  Off., 3 8  AD3d 3 5 8 ,  3 5 9  

[lst Dept 2 0 0 7 1 ;  see  a l s o  S i d e r i  v. Office of the  D A ,  2 4 3  AD2d 

4 2 3 ,  4 2 3  [lst Dept 1 9 9 7 1 ) .  Here, it is undisputed that 

petitioner has a pending criminal appeal regarding his underlying 

criminal conviction. While respondent claims that the disclosure 

disclosure in the face of the claimed interference. 

Finally, although petitioner requests that "counsel be 

assigned [to him] with expediency" (Petitionerfs Letter dated 

July 1 8 ,  2 0 0 8 ) ,  he cites neither statute nor law that would 

provide for the assignment of counsel in this civil proceeding. 

In the instant proceeding, the relief that petitioner seeks do 

Although petitioner submits additional affidavits, the 
court will not consider those portions of the documents that raise 
new allegations or arguments, which were not set forth in the 
petition. 
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not merit assignment of counsel (Planck  v. County of Schenectady, 

is 

ORDERED and ADJUDGED that the petition is denied, and the 

proceeding is dismissed. 

The foregoing constitutes the decision, order and judgment 

of the court. 

Dated: November 19, 2008 

J . S . C .  
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