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BOMSER, RONALD 
VS. 

KLEIN, JOEL I. 

SEQUENCE NUMBER : 001 

VACATE OR MODIFY AWARD 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

his motion tolfor I - - .. - -- - 
- 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits -~ -~ .- -~ ~ 

---- ~- Replying Affidavits - 

Cross-Motion: X Y e s  i I No 

Upon the foregoing papers, it is ordered that this motion 
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Petition 01 

Index No.  

Petitioner, Kotiald Roiiiser. (“Doniscr”) brings this petition to vacatc ;m 
arb it r a t i on d ec i s i o 11 t c mi i 11 at i 11 g 11 i s em p 1 o y I ii en t as a ten ure d teach cr . L) e fen d an t s J o e 1 
Klcin, C‘hanccllor- of the New York City Dcpartniciit of Education (“Klcin”) and the 
.NOW Yoi-k City Depai*tnient of Ed~icatic~ri (“DOE”) cr-uss-movc to dismiss petitioner‘s 
motion to vacate, pursuant to $3020-a of’tlie Education Law aiid scctions 404(a) arid 
75 1 1 ,  as wcll as Rulc 32 1 1 (a)(7) of tlic C‘PLR. Pctitioncr opposes thc cross motion. 

Pcti tioner submits the following dociitiieiits: ( I ) a vcrilied pctition and notice 
tliereoc (2 )  an dlir-iiiatim in wpport of tlic vorit-jcd pctitiori; (3) 1lear-ing Off‘iccr 
Wcinstock’s opinion arid ~tward; (4) ~ i i i  April 17,2006 iiieiiioratidiiiii froin Investigator 
Robert Sinall ( “ S I I I ~ ~ ” ) ,  revicwiiig his investiggation of thc: complaints against 
petitioner and recoriiriiciiding that his report bc forward~d to tlic Office oi’ T,cgal 
Services (and that a tcchnical assistance confcrcnce be convened lo detemiinc what 
disciplinary action shoiild be tahcn against petitioner); (5) a copy oCD0E I-cgulation 
A-420, issued Novenibcr 10, 2004; ( 0 )  aii aflidavit of service ottlic noticc o r  petition 
and vcrified pctitioii on 1-usponcients. 
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CPLR $75 10 states: 

The court shall confirm xi award upon application of ;-1 party ~iiade 
within one year aftcr its dcliiJei-y to him, unlcss tlic award is vacated or 
modified iipori a ground specified in scction 75 1 1.  

The grounds Ibr vacatiiig an award is set out in  (‘Tj1,R $75 1 I@) .  That section 
states: 

1 .  The award sliall bc vacated 0 1 1  the application of a party who eithcr 
participated in the arbitration or was served with a notice oI‘ intenlion to 
arbitrate if the coiirt finds tlic rights of that party was prcjiidiccci by: 

(i) corruption, fraud or misconduct in procuritig award; or 
(ii) partiality of an arbitrator appoiiitcd as a ncutl-al; except wliei-c 
the award was by coiil’cssion; or 
( i i i )  u i  arbitrator, o r  agcncy 01‘ person riiaking tlic award exceeded 
his power or so impel-fcctly exccutcd i t  that a fiiial and clchi te  
award upon the sut)j,ject matter submitted was 1101 made; or 
(iv) failure to lbllow the procedure ofthis articlc, unless the party 
applying to vacate I h e  award contiiiued with the arbitration with 
iioticc of thc clcfect and without objection. 

The dctermiriation petitioner seeks to vacatc resultcd from considcration of the 
Collowing facts and circuinstanccs. 111 January and Fcbiiiary of 2006, 111~ DOE’S 
0 fli c e of S p c c i a I Invest i g n t i o 11 s ( “ 0 S I”) b ec aiiie aw are of‘ 11 ii i i i  em Lis coni p 1 B i 11 t s about 
p c t i t i on cr ’ s en gag i 11 g in corporal p ~ i i i  i slim en t o C 11 i s sp cc i a 1 cduca t i on s tu den t s . On 
Jriiiuary 1 1 ,  2006, Principal, Jacqueliiic Jotics ("Jones") rcpor-ted a coinplaint that 
petitioticr had grabhcci a student’s aim 011 nLinieroLis occasions. On February IS, 
2006, Jones again coiitactcd OS1, I-epoi-ting that a xtudcri t had infoiiiicd licr that 
petitioner grabbed and hi t  the stiident i i i  the ami. Then, 011 February 16, 2006, 
Ass i s tail t 1’1-i 11 c i p a  1 Y v o ii ii e G a I-dn c I- ( ‘ ‘G at-dim”) coli t ac t cd 0 SI, report i 11 g an 
allcgatioii that pctitioncr had pulled a studciit by the ai-171. A subsequent scarch or’ 
DOE databases also rcvealcd eight prior allegations against pctitioncr. A rcvicw of 
prcvious coniplaints showed that two cases had been substantiated, resulting i i i  lattcrs 
to petitioner’s fjlc. Additioiially, a Tcchriical Assistance Coiifcrcncc in 2003 had 
resulted in petitioner’s having bcen suspeiidcci for two and oiie half months without 
pay. Tlic rccord also 1-cvealed two active cascs, two that had becri substantiatcd, and  
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a verbal rcpritiiand having been issucd to pctitioncr.’ 

On January 18,2006 and February 16,2006, an OS1 investigator, Robert Sniall, 
(“Small”) interviewed the principal and vice principal, a paraprofessional Mr. Amro 
(“Azoro”), a parent coordinator, and a school aide, as well as at least eight students’ 
in connection with his investigation of three allcgatiotis of’ corpoi-a1 punishiiiciit 
against pctitioncr. 0 1 1  February 9, 2006, Small intei-vicwed petitioncr in the prcscnce 
o I‘ z i  U 11 it ed F cd e I-a t i o 11 of Tea cli cr ’ s re pr c x e n t a t i vc , S m a I I ’ s i 11 v c s t i gat i on i 17 c 1 ii d ed ]-e- 
intcrviews o r  :I iiunibcr of the students, and his report statcd that iimicroLis students 
had witncxsed pcti tioiler grabbing sludcnts b y  thc arm and that tlie vice-principal had 
I-eccivcd iiiitiicrous complaints ofpctitioncr’s cngaging in this activity. 

R a d  011 tlic ztccounts hc reviewed, Small found certain allegations to be 
substantiated and recornnicnded that a copy of his report be forwarded to the Oflicc 
of Legal Services and that a ‘I’eclinical Assistance: Confcrcnce be convcricd to 
dcteniiinc what disciplinary action should be takon against pctitioiier. The DOE 
ch ai-g cd p c t i t i o i i  el- w i t h e i i  gag i n g i ii c o 1-p oral pun i s 11 111 en t i ii vi o 1 at i o i i  of C: 11 am c e I 1 o I- ’ s 
Regiilatioiis A-420 aiid A-42 1 . It statcd that, hccause petitioiicr had previously failed 
to 11 ccd w ;-111i i 11 gs regarding si i i i  i 1 ar co 11 d uct , lerm i 11 at i on w o u  1 d con st it u t e tli c 
appropriate pcnalty. 

Pu~-suanl lo cotripulsory ai-bitration, tlic malter was submitted to Hearing Officcr 
Borinie Sipscr Weinstock (“Weinstock”). On ALigList 4, 2008, following a nine day 
tical-ing, Wcinstoclc issued a 30 pagc opinion aiid award dismissiiig some charges 
ag a i t i s t I:, c t i t io 11 e r , s LI s t ti i ii i i i  g c) t h c rs , a I I d LI 1 ti 111 at e 1 y fi 11 d i 11 g t h at “ [ t 11 e pro v cn 
S p ec i f j  cat i o 11 s d e I ii o 11 s t ra t e t h at . . .1Co ii a1 d H o nise I‘ . . .I1 as cii gaged i t  i I 11 i sco 11 ciu c t ail d 11 ab 

bccn incoiiipetcnt in  tlie pcriornimce of his duties as a classroom tcachei-.”’ Hearing 
Officer Wcinstock lirrther held that, bccausc petitioiicr had “...I-cccived prior 

I’hu C ~ S C S  r-cviewcti also includcti two that wcrc found iinsuhstaritinted. I ‘  

’ Small’s 1-cpoi-1 idciititics the studcnts intervicwcd by diffcrciit Ictiers in conncction with 
the h - c c  incidciits. 

Of cight speciiications charged, thc arbiti-alor fo‘ouiid one substantiatcd in pait  and 
Linsubstantiatod as to otlicr parts (Spccificalion I , wliich containcd 5 sub-parts). Slic Cound Tour 
other spccit?cations (Specit?cations 2, 3, 4 and 8)  to be substantialed by thc cvidcnce and 
disiiiisscd thl-ee othcrs (Specilications 5 ,  6, niid 7 )  that she round wcrc riot subslantiatcti by tlic 
e v i d c-nc c. 
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progressive discipline atid yet continucd to crigagc in misconduct and to 1-ender 
incoiiipctcnt scrvicc, thc record in this mattcr dcmonstrates just ctiLisc for the 
tcrminatioii of’ Mr. Eoiiiser.” 

“It is well settled that judicial revicw of arbitration awards i s  extremely 
limited.” ( Wiwi & Mdkin  CLPv. H ~ 1 i ) i s l ~ ~ y  S/.icwr, I m * .  , 6 NY3d 47 1 ,  479[2006], cifiiig 
U i i i f d  Pup~~~.wor%-~t:s  Jutl. litiioti AFL-k IO I). Misco, ITlc., 484 U.S.29 [ 19871.) An 
arbitration award iiiirst be uplicld whcri tlic arbitrator “offers even a barely colorable 
jiistification ror the outcoinc r-eacl-icd.” ( ld . )  “An arbitrator’s award should riot be 
vacated fbr ei-rors of law arid fact committed by the arbitrator aiid the courts sho~ild 
not ass~iiiie thc rolc of O V ~ I - S C C ~ S  to mold the award to conform to thcir scnse of 
justice.” ( Id .  at 479-480). 

Education Law $3020-a(5) provides that judicial rcview of a licaring officcr’s 
find iiigs must be conducted pLirsuarit to CPLR $75 1 1 . rktel-minations rcnde~-ed 
pursuaiit to cornpiilsory arbitration must be in accord with due process and supported 
by  adequate cvidcrice in addition to being I-ational arid satisfying tlic arbitrary & 
capricious standards or‘ Article 78. ( L w k i j w  at 567; L S c ~ ~ :  ul,so TUI’USOM) v. NYC 
~ I q ~ u r t i r i c n t  (~f ’~‘ l /Z .4c~l t io lZ  21 Misc.3d 1 I 13(a), 2008 WL 4602526 at “6 [Sup. (3. 
20081.). The party chzillenging an arbitration determination has the  burden of’ 
showing its invalidity. Lnckow v. 77ic Dc~pcrr.tincwf o fEd i~u i / io~ i ,  5 I A.D.3d 563 at 
568 (First Ikp t .  ZOOS). 

‘111 e First D cy a rttneii t, i 11 Luc:/io M), up 11 el d an arb it ration award t crm i 11 atiiig a 
tenurcd teacher, and rcjccted thc iicccssity ofimposing 21 lesscr sentcnce. (Id. At 569). 
Thc petitioner in  Luckow was found by the arbitrator to have engaged in a pattern of 
illisconduct and to have persisted in his violations of DOE policy, despitc having 
previously rcceivcd lesser sanctions. ( Id . )  Thc court foiinci that “[a] licaring officer’s 
dctcrriiinatioris of credibility ... arc largcly uiirevicwablc because tlic hearing ofticer 
obser.ve[s] thc witnesscs aiid [is] able to perceive the inilections, thc pauscs, the 
glances arid gestures - all the rillatices of spccch and manner that ctormbine to form ;tii 

impt-cssion OC eithcr- caiidor or cieception.” ( I d .  at 568.). 

A rcview of Arbitrator Weinstock’s dccisioii ~-cvcals no evidence that tlic 
decision reiidercd was :ii-l>i trnry, capricious or suhjcct to any of’tlie dcrects set forth 
in CPLK 575 1 1. Hcaring Offjccr Wciiistock provided rcasons for crccliting certain 
students’ testimony arid for 1-cjwtitig petitioner’s. Thc arbilratoi-’s report also states 
that, where ccrtain itcms o r  evidence were foLiiided oii licarsay or contained student 
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descriptioiis hindered by poor vcr-bal ability and/or conl7atioti of ideas, the r-cluvaiit 
c I I ai-g cs we I’ c d i s 111 i s s cd . 

This coiislilLltes tlic dccision and order of the co~irl. All otlia- relief I-cq iiestccl 
is dcnicd. 
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