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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK 
COUNTY 

PRESENT: HON. MARILYN SHAFER PART 8 
Justice 

In the matter of the Application of 
CLARENCE and DESIREE HARRIS, INDEX NO. 400379108 

Petitioners, MOTION DATE 

-against- MOTION SEQ. NO. 001 

NEW YORK CITY HOUSING AUTHORITY, MOTION CAL. NO. 

Respondent. 

The followlng papers, numbered 1 to 5, were read on this petition pursuant to 
Article 78: 

PAPERS NUMBERED 

Order to Show Cause - Verified Petition - Exhlblts 

Verlfled Answer - Exhibits 3 

1 2  

I 
Memorandum of Law 

Transcript 

Cross-Motion: n Ye3 

Upon the foregoing papers, it is ordered tht&i is  petition to 
reverse the determination of the Housing Authority is denied. 

This is a proceeding brought pursuant to Article 78, sccking a reversal ol'the New 

York City Departmcnt of IIousing Authority detcrminalion, daled Dec. 17, 2007, 

upholding h e  denial 01 remaining-family-member succcssion rights. 
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Background 

Pctitioners and tlicir daughter lived with Hrian Scarborough, a “childhood friend” and 

the tenant ol‘ record of an apartinelit in thc Housing Authority’s Lincoln Houscs 

dcvclopiiient, li-om 19‘36 until April 24, 2007, whcn Scarborough died. ‘lhcy never 

sought pcmiission for their occupancy and wcre unaware wliethcr Scarborough had 

sought permission. They paid Scarborough rent of $400 a month. Following his death, 

llicy Icarned the rent lor the apartment was $143 per month. 

After Scarborough’s dcath, they sought reniaininbr-i:clmily-mer17ber status and 

successioii rights to the apartrncnt. Mrs. Harris inel with the project manager who 

concluded she was not eligible to succeed to Scarborough’s lease according to thc 

Ilousing hulhority’s established succession rights criteria because Scarborough was the 

sole authorited occupant of the apartment, listcd himself annually as the only person 

living in tlic apartment, and never rcqucstcd permission [or the 1 Iarriscs to join his 

household. 

111 an August 9, 2007 District Grievance Suminary, the borough administrator agreed 

with the prqject mxiagcr, noling in addition that iicither Mr. Nor Mrs. Harris was a 

relalivc of Scarborough’s who could havc achieved permanent residence status cvcn if 

thc tcnant had sought permission. 

On Octobcr- 25, 2007, Mr. Harris appcarcd for a grievance hearing on bclialf of his 

wife and himself. Noting that petitioners were not listcd on any ol‘the recent affidavits of 

iricomc submitted by Scarborough or on thc Tenant Data Suminaries subinittcd by him, 
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the hearing ofiicer found tliat petitioners hiled to establish ayrime*fcrcie case oP residiral 

tenancy. 

Petitioncrs fi Icd two petitioners regarding the Octobcr 25 hcaring, but neither was 

served on the Housing Authority. ‘I’hey ask that this Court cotisidcr the untimely petition 

and pcimit them to submil additional docunicntation. 

I3 i s cu s s i o n 

It is well settled that judicial review in an Article 78 proceeding is liiiiitcd to a 

detcrminatiori oi‘whether the adrniiiistrativc action complained 01 is arbitrary and 

capricious or lacks a rational basis. (h y e  Application of CheZrm Eslates, IIZC v Stutc 

Division oj‘Hou,siny and C.lomnruni@ Kenewr-rl, Oflice of.R.cnl Administration, 255 hD2d 

387, 389 [ 1 

230-231 11 9741). An Article 78 proceeding is lirnitcd to consideration o l  the evidence 

arid arguinciits raised before the agency when the administrative determination was 

rendered and “[t]lie function of the court . . . is to determine , , , wlicthcr the 

determination had a rational basis in the record (In re Application oj’HI,VAssocicrle.s v 

Aponle, 223 AD2d 362, 363 11 st Dept. 19961; citing, Muller qf‘Funclli v New York City 

Concili&m & A p p w f s  Ed, 90 AD2d 756, 757 [lsl  Dept. 19821). Courts are not 

permitted to substitute their judginciit for that of the administrative agency whcrc said 

decision is rationally bascd on the record (In re Appliccrlion of Royal Rerxlty Co v New 

York State Uiviisioi7 qf’lIozising and C~,‘ommtinity Rentlwul, 16 1 AD2d 404, 405 1 1 

1 WO-] cling, l+,i.esh Meadows As,wciutcs I? New York City Conciliution and Appeuls 

Board, 88 Misc.2d 1003 [New York County 19761) 

lkp t .  19961 citing, Muller rfPcll v Bourd of’liducntion, 34 NY2d 222, 

13epl. 
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‘I’he I lousing Authorily has prornulgated giiidcliiics, in accord with its statc- 

authorimd and Iederally-mandatcd powcrs, to determine which of thc inmy applicants 

seckirig public housing are accepted as tenants. (24 CFR §960.202(a); NY Pub Hous Law 

$ 5  37 (l)(w)) Housing Authority records show nearly 130,000 Pimilies on thc waiting list 

for its apartments and an annual turnover rate of only 3.350/. 

IJpon the dcatli ol‘ a tenant of record, autliori7cd pcrinanent members of the tenant’s 

houscliold may, under certain circumslanccs, establish remaining-famil y member slatus 

and liave succession rights to the apartment. In order to achieve this status. A person 

must: (a) have moved into thc apartment lawfully (1)  as a member of the original family, 

or (2) by birth, adoption, or as a ward subsequent to move-in, or (3) with the written 

permission of project riianagement; and (b) have remained in continuous occupancy 

thereafter; and c) bc otherwise eligible [or public housing. (I  Iousing Authority’s 

Maiiagernenl Manual, Chapter VII, Section IV, Subsection E; GM-3692) 

Petitioners cannot satisfy t h e  requirements. It is undisputed that they never 

obtained written permission from the management to occupy the apartment. Therel’ore, 

they never eiitcrcd thc apartment lawiully.(Ahr.eu v NYC’HA, 52 AD3d 432 [ I  ’‘ Ikp t  

ZOOX]) Moreover, GM-3692, passed in Novcmbcr 2002, restricts the granting of 

permancnt periiiission to certain close relativcs. Prior to its passage, petitioners may 

Iiavc bccn granted permission to join Scarborough’s household. Aftcr its passage, that 

permission would have been denied evcn if i t  had been sought. 

The agency’s determination is, tlicn, lawhl and rational. Justicc will iiot be served 

by extending pctitioiiers’ time to serve their pctition, because they cannot establish 

succession rights to thc apartmciit. While this Court is not unawarc 01’ the hardship that 
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will result to the petitioners Iron1 tlic loss of the apai-tment, this Court has no 

discretionary authority or interest ofjusticc jurisdiction to review this decision. (Wootcn 

v Finklc, 285 AD2d 407 11" llcpt 20011 

Wc havc considered the other arguments of thc parties and find them to be witliout 

merit . 

Accordingly, it is 

ORDERED that the petition is denied. 

This rcflccts the decision and order of the court. 

Check one: [XI FINAL DISPOSITION [ ] NON-FINAL DISPOSITION 

[* 6 ]


