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SUPREME COURT OF THE STATE OF NE - NEW YORK COUNTY 

PRESENT: PART 

INDEX NO. 

- v -  

I 
MOTION DATE b o /  

MOTION SEQ. N O .  

MOTION CAL. NO.  

Tho following papers, numbered 1 to were read on this motion to/for -. 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits ---,l-.- 

I 
I 
I 
I 

. -. . -. . . - 

Replying Affidavits . . . . . . -. . . - . . ... . . . ._ _-. . .. -- . 

Cross-Motion: Yes n No 

Upon the foregoing papers, it is ordored that this motion 

Dated: I /  . /a . - I: I F  c' -- 
I J. S. C. 

Check one: 1x FINAL DISPOSITION 1 & r n b M r n K I O N  
J,S"G. 
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SUPREME COIJRT OF TkIE C I T Y  O F  NEW YORK 
COUNTY Ok' NEW YOliK: P A K T  2 

I L L I N O I S  NATIONAL INSUKANCE: COMPANY, 
CLAREMONT SQIJARE JIT.,C and 
IIRH CONSTRUCTION L L C ,  

X _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

P l a i n t i f f s ,  

-a qa i n s  t - 

FACTUAL BACKGROUND 

IJRANCF, COMPANY 
d/b/a NAVILLU 

Lndex N o .  : 106392/07 

i3KC T S JON AND J U D L M L N ' I '  

P l a i n l . i l l f s  move for summary judymenl: t..o declare t h a t  

i l l i n o i s  Union Ins i s rance  Company ( I l l i n o i s  Union) i s  r e q u i r e d  t o  

d e f e n d  or i n d c m n i f y  p l a i n t i f f s  w i t h  respecl- .  L o  a n  u n d e r l y i n g  

p c r s o n a l  i n j u r y  a c t i o n ,  p u r s u a n t .  to t h e  cc)rrirrier-c:i a1 yer le ra l  

l i a h i l  i t.y i r i su r ' ance  pol i c y  i t  i s s u c d  t o  c o - d e f e n d a n t  N a v i l l u s  

T i l e  In(-:- (Navillus) . T l l i n o i s  Union and  N a v i l l u s  h a v c  cross- 

moved f o r  summary judgmenl., d e c ; l a r i r i g  that 11 1 i n u i  s I J n i  o n  is no l  

obl iga1.ed I c) deferid or i n d e m n i f y  p l a i n t i f f s  because p l a i n t i f f s  

f a i l - e d  t o  p rov j -dc  I l l i n o i s  Union w i t h  timely n o L i c e  of  t h e  

occucrcncc, or, in t h e  a l t e r n a L i v e ,  t.o d i  s n i i  s s  the coniplainl. 

based 01-1 p l a i r i t i f f s '  f a i l  l i r e  t o  comp1.y w i t h  discovery demand..; 

On Oc:l:oher 1.5, 3 0 0 8 ,  t h i  s c o u r t  i s s u c d  an i n t e r i m  orcit2r w i t h  
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respect.  t.o t..he d i : ;covcry  r c q u c s t s ,  b y  which d e p o s i t . i o i - i s  were 

o r d e r e d  1 : ~  take p l a c e .  That. urc3e.r a l l o w s  d e f e n d a n t s  t o  make a 

l a t e r  m o t i o n  t o  d i s m i s s  i f  i t s  di . . r -ec[ . ives  a r e  not. f o l  lowed.  

The u n d e r l y i n g  a c t i o n  i . n v o l v e s  a n  a1.I.eged i n j u r y  s u s t a i  ried 

by  ari employee 01 N a v i l l u s  on Sep tcmbcr  13, 2006, w h i l e  worki-nq 

at .  a j o b  s i t e  or1  p r ( i p e ~ . t y  owned b y  Claremorit  S q u a r e  T,LC 

(C1 A r e r r i o r - i L . )  . HHK C o n s t r u c t i o n ,  LLC ( I - IRH)  i s  the c o n s t r u c t i o n  

manager  f o r  work a t  t h a t  s i t c ,  and  Navi l .1 .u~  js t.he c o n c r e t e  

s u b c o n t r a c t o r  e n g a g e d  b y  H R H . .  P u r s u a n t  to t h e  a y r e e m e n t  be twccn 

HRH ar-id N a v i l l u s ,  N a v i l l u s  was r e q u i r e d  t o  i n d e m n i f y  a n d  h o l d  HRII 

h a r m l e s s  f o r  c l a i m s  a r i s i n q  o u t  of o r  r c s u l t . i n q  f rom per.f(:)rmance 

o f  i ts work u n d e r  t h e  c(iri tr .act ,  arid was t.o h a v e  p l a i n l i f f s  l i s t e d  

a s  “ a d d i t i o n a l  i n s u r e d s ”  on N a v i l l u s ’  g e n e r a l  l i a b i l i - t y  j risurance 

pol  i c y .  

Navi1 lu . s ‘  q e n e r a l  c o m m c r c i a l  i i a b i 1 i t . y  in.c;urance pol  i c y  w a s  

i . s s u e d  by 1 l . l i n o i s  Un ion ,  ef f ec t . i vc :  f rom k ’ e h r u a r y  7 ,  2 0 0 6 ,  

t h r o u g h  March -1.5, 2 0 0 7 .  PI aintiffs wcrc named a s  a d d i t - i o n a l  

i n s u r c d s ,  e v i d e n c e d  b y  a C:ert.ifi c3t.e o f  1 , i . ab i l i  t.y Trisi1rar.ice dal ied 

Mar.ch 3 4 ,  3006, a n n e x c d  as E x h i b i t  k’ t o  p l a i r i - t : i f f s ’  m o t i o n .  

O n  (3c:I.oher- 10, 3006, counsel f o r  thc i n j u r c d  w o r k c r  

f o r w a r d e d  a l e t t e r -  I.[) C l a r e m o r i t  arid IIRII a d v i s i  r ig  t-hern of the 

occurrer.i(.:e on September- 39, 2 0 0 6 .  T h i s  l c t t . c r  was  r c c e i v e d  by  

C:larc!mont. a n d  HRH on O c t o b e r  16, 2006. 

On November 9 ,  2 0 0 6 ,  Lhe i rijured w o r k e r -  commericed suit. 
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a y a i n s  t. C1 a remonL dr id  HIIH,  a n d  t h e  Summons and compla i nL were 

served  on November 1 4 ,  2 0 0 6 .  On December 119, 2006, 64 days a f t c r  

Claremorit  and HKH fir s t  rece ived  n o t i c e  of  thc occ~irrerice,  

I l l i n o i s  I J n i o r i ‘  s (:1 a i m s  a d m i n i s  L r a t o r  was advised  by Claremont. 

a n d  H K H  t h a t  thcy werc s c c k i n q  c o v c r a q c  a s  adci j . t ior ia l  .i risureds 

11 rI d e r N ;-1 v i  1 1 [I s ’ p o 1 i c y  . 

A c c o r d i n g  t o  S e c t i o n  I V  o f  l.he p o l i c y ,  

2. D u t - i e s  i n  t . he  E v e n t  o f  O c c u r r c n c c ,  C l a i m  o r  S u i . t .  
a. Y o i s  Inus I :  see bo i.t. t.tiat we are r i o t i  €:ied as soon 

as  p r a c t i c a b l e  of  an ‘ \ o c c u r r e n c e ”  or an o f f e n s e  
which  may r e s u l t  i n  a c l a i m  . . .  . 

h. I f  a c l a i m  i s  made o r  ‘ s u i t ‘  i s  b r o u g h t  a g a i n s t  
a n y  i n s u r e d ,  you m u s t :  
( 1  ) T m r n e d i a t e 7  y r e c o r d  t h c  s p e c i f i c s  of t h e  cl aim 

( 2 )  N o t i f y  u s  a s  soon as  pr-ac:t..i.c-;ahle. 
You mus t  scc  t o  it. t h a t .  w e  r e c e i v e  w r i t t e n  n o t i c c  
o f  t h e  claim o r  “ s u i t ”  as soon a,? practicahlc. 

(1) 1rnmediaI.ely send us copics  of a n y  demands,  
n o t i c e s ,  ~ u m m ~ r - i s e ~ ,  o r  l c g a l  p a p c r s  r e c c i v c d  
i n  c o n n e c t i o n  wit-ti the c 1 a i . m  o r  ‘\si.ij.t.”; 

i n f o r m a t i o n ;  
Cooperate wit .h  u s  i n  t h e  i n v e s t i y a C i o n  o r  
se.t. I.lerrierit o f  t -he  c l a i m  or d e f e n s e  a g a i n s t  
the \\sui k“; ;3. r i d  

e n f o r c e m c n t  of  a n y  r iy l - i t  ayai nst. a n y  person 
o r  o r g a n i z a t i o n  which may be 1 iab1.e t.o the 
i m s u r e d  hecause of i r i j u r - y  or darnaye to which 
t h i s  l i n s u r a r l c e  may also apply. 

or “ s u i t . ”  a n d  the date r c c e i  ved; a n d  

c .  You arid a n y  o ther  invo l .ved  i n s u r e d  m u s t :  

( 2 )  A u t h o r i z e  u s  t o  obl.ain records and  o t - h e r  

( 3 )  Assist us, upon our request, i . r ~  t.he 

S u b s e q u e n t  t.o thc: i n s t i t u t i o n  01 t:he u n d e r 1  y i  ng a c t j . o n  by 

N a v i l l u s ’  e m p l  oycc ,  Clrlremorit and HRII f i 1 e d  a t h i r d - p a r t y  

c;ompl a i  nt a g a i n s l .  N a v i l l u s  for c l . a ims  of  contractual indemriil.y, 

C:cimmc)ri 1 ;iw i n d c m n i t y / c o n l .  r:i.hut.i.ori, arid b r e a c h  of c o n t r a c t  for 
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f a i  lure to procure insurance.  

I t  i s  noted t h a t  t h e r e  i s  no q u e s t i o n  a s  k c  N a v i l l u s ’  t i m e l y  

n o t i c e  of  t .hc  o c c u r r c n c e  t.o I l l i n o i s  Unj or. 

DISCUSSION 

Summary j udqmcnt i s apE1roprj.at.e w h e n  t.he rnovant: e s t a b l i s h e s  

a prima fac:i.e ent.ii.l.emerit. t:o judgment. a s  EI rnat:t.er of law by t.he 

.r;~.ibmj s s j  o r i  of c:ompetenn(. e v i d e r i c e .  See Zuuker.iiian v C i t y  of N e w  

York, 43 NY%c3 5.57, 562 (1.980). Summary judgment i s  w a r r a n t e d  

wherc :  t h c r c  a r c  no g e n u i n c  i s s u e s  of m a t e r i a l  f a c t  and,  

t h e r e f o r e ,  t h e  moving  p a r t y  i s  e n t i t l e d  t o  judgment as  a m a t t . c r  

of  law. A l v / J r e z  v ProsptZcl. I l o s p . ,  68 NY2d 320, 324 (1 986) . 

Therefore, summary judgmen t  m u s t  be precluded i f ,  upon t h e  papers 

subrn i  t t - ed ,  there r c m a i n s  a q u e s t i o n  i n  the m i n d  01 trhe c o u r t .  

The i s s u e s  presenLed with thcsc m o t i o n s  f o r  summary judgment  

p e r t - a i n  to w h e t h e r  p l a i n t i f f s ,  a s  a d d i t . i o n a 1  i n y u r e d s ,  were 

reyu- i  r.ed t.o r i o t - i f y  I l l i n o i s  U n i o n  as soon  as pr .act . i  cab1 e ahout, 

t .he  occuI.reri(:e i rivol.vj r i g  N a v i l l u s ’  employee ,  or whe ILher Navillus‘ 

r i o t i . f i c : a t i o n ,  a s  the named i I i s u r e d ,  s u f f i c e s .  

P l a i n t i f f s  a rgue  tha t -  [he i n s u r a n c e  contract r e q u i r e s  the 

p a r t y  .i tier1t.i fied a s  “you”  under- Seck.j.ori I V  of  the p o l i c y  t o  

n o t i f y  1 l l i n o . i s  Un ion ,  a n d  t - h a t  the d e L i n i . t i  or1 sect-i on of  t.he 

p o l i c y  deIiries the persons r e fc r r ed  Lo a s  \ \ you”  t o  be the narned 

i n s u r e d .  Therefore, p l a i n t i f f s  m a i n  Lain, l..tie riot.i.ce o h l i  ya Lion 

inures t o  Navillu:;, not. L c  t - h e m ,  a n d  N a v i l l u s ‘  timely 
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n o t j  f i  c:;ltion meets t h e  pol  i c y  r e q u i r e m e n t s .  

H ~ W C V C T - ,  current. l a w  h o l d s  t o  t h e  contrary. I n  1 '/OO Rroadwdy 

Co. v Grcatt71- New Y o r k  M u t u a l  ~ I I ~ ~ I I - ~ I I C C  Co. ( 5 4  A D 3 d  593, .594 

[l" DepI. 2 0 0 f 3 ]  ) , t h c  c o u r t  s t -a te t l  [.hat " t h e  n o t i c e  r e q u i r e m e n t  

i n  t h e  p o l i c y  a p p l i e s  e q u a l l y  t o  both p r i m a r y  arid a d d i t i o n a l  

i risuretls, and no t . i ce  p r o v i d e d  b y  one i n su red  in a c c o r d a n c e  w i  kh 

the  go1 icy t.errris w i l l  n o t  be i m p u t e d  t o  a n o t . h c x  [ i  n t e r n a l  

"'l'he p l a i n t i f f s  , a s  ac3di. t . ional.  insureds , had 
an i m p l i e d  duty, i n d c p c n d e n t  of  [Navi 11 u s  J , 
t o  p r o v i d e  [ l l l i n o i  s U r i i o r i ]  w i l : h  the  riolices 
r - e y u i r e d  under- tihe policy, i . c .  , ' a s  s o o n  a s  
p r a c t i c a b l c '  of b o t h  t h e  ' ~ ) ~ : ~ : ~ r . r e n c e '  and of 
ariy 'c:1 a im '  or 'suil:.' a r i s i n g  t h e r e f r o m .  'The 
fact. Lhat ari i n s u r e r  may h a v e  r e c e i v e d  n o t . i c c  
of l.he c l a i m  from t h e  p r i m a r y  i n s u r e d ,  o r  f r o m  
ano the r -  source, does n o t  excuse an  add i t . i ona1 .  
insured's f a i l u r c  t o  p r o v i d e  n o t i c e  [ i n t e r n a l .  
q u o t a t i o n  m a r k s  a n d  c i t -a t - ions  o m i t t e d ]  . ' I  

2 3 - 0 8 - 1 8  Jackson Red l t y  A s s o c i a t e s  v N a t i o n w i d e  Mutual Ins. Cu., 

53 A D 3 d  541, 542-5413 (2d  DepL 2 0 0 8 )  "Ever1 i .€  l:he i n s u r a n c e  

p o l i c y  were c o n s  1.rrued a s  s p e c i f y i n g  t h a t  o n  1.y t.he narned i n s u r e d  

[Navi . l . lus]  was required t o  p r o v i d e  n o t i c e  of  occurrences , demarids 

and  sui 1:s to [ T l l j - n o i s  Un ion]  , t h e  d u t y  to qivc rcc lsonabl  e riot_ ice 

a s  a c o n d i t . i o n  of  r e c o v e r y  i s  i m p l i e d  i n  a l l  i n s u r a n c e  c 0 n t r a c t . s  

[ c i t a t i o n s  o m  i l . .ted] . I' St .r--ucture T o r i c ,  Inc. v B u r g c s s  Stee 7 

A l t h o u q h  211 e x c e p t i o n  t o  t h e  above-sl.al.ed rule, t h a t  n o t i c c  

by one  i n s u r e d  does nol.  s a l - i s f y  t.lie riotice obli gat. j . o r i s  of a n o t h e r  

5 

[* 6 ]



insured, "miqht e x i s t  w h c r f  two c l a i m a n t s  a r e  s i m i l a r l y  s i t u a t e d ,  

i .e-, w h c r e  t h e i r  i n t e r e s t s  a ~ e  n o t  a d v e r s e  t.o e a c h  o t - h e r  ( 7 700 

B r o a d w a y  Co. v G K ' w ~ ~ I '  New York Mutual I I I S .  Co., 54 AL13d at 594) , 

no .such s i1 .uat . i  o n  e x i s t - s  i n  t h e  i n s t a n t  ma t - t e r ,  s i  r i c e  €11 a i  r1 t . i  ffs 

have i .ns t i  tu t . ec l  a t h i r d - p a r t y  a c t i o n  a y a i  r i s t  N a v i  i lus .  

P l a i n t i f f s  l-idve o L I e r e t l  n o  e x c u s e  f o r  L h e i r  d e l a y  o 1  64  d a y s  

i n  n o t . i I y i  rig T l l i n o i s  Union. 

Where d r i  excusc o r  explanation is o f f e r e d  f o r  
de 1 a y i n 1 u r ri i .s h i ri q not. i ce  , t h e  II e a s (3 r i  a b 7 ene s s 
of  t h c  d e l a y  arid t.he s u f f i c i c n c y  of the excuse 
i3re m c l t . t e r s  I.o be d e t e r m i n e d  a t  t . r i a l .  IIowever, 
where t h c r c  i s  no  excuse o r  m i t i g a t i n g  tactior, 
the issue poses  a l c g a l  cluesl : i .on for t h c  c o u r t ,  
and c o u r l . ~  havc  found  r e l a t i v e l y  s h o r t  p c r i o d s  
t.o be unreasnnable a s  a m a t t e r  o f  l a w  [ i r i t . e r n a l  
yuot .a t . ion  m a r k s  arid c i  t a t i o n s  ornit. I.ed] . " 

\\ 

40, 42-43 ( lY t  Dept 2002). Periods of delay in r - i a t . . i f i ca t ion  a s  

s h o r t  a s  3 3  d a y s  h a v e  been f o u n d  t o  b e  unreasonable ( P a n c l o r a  

I n d u s t r i e s ,  Tnc. v S L .  Paul Sur-plus L i n e s  Ins. C o .  , 188 AD2cl 2.1.7 

[l'"'' k p t .  19921 ) , a n d  p l a i n t i f € s  b e a r  t h e  b u r d e n  of provinq  t h e  

r e a s o n a b l e n e s s  o f  a n y  d e l a y .  Hero ld  v E a s t  C o a s t  Srdffo.1cl.i riq, 

In(:., 708 A D 2 d  1537 (2d Dcpt 1 9 9 4 ) .  S i n c e  p1a in t : i f f . s  havc failed 

t.o r a i s e  an  issup of fac:l.  with r e s p e c t  t o  a n  cxcuscri for t-he d e l a y  

(See Y o u n g  I s r a e l  C o - - 0 p  c i t y  v G u i d c o n e  Mr.itr.ra 1 Ii7.s. Co. , 52 A D 3 d  

24.5 [ l " '  L I e p L  20081 ) , t h e i r  64  d a y  delay i s  dccmcd u n r e a s o n a b l e  

a s  a m a t t e r  o f  1 . a w .  

" N e w  York has g e n e r a l l y  a d h e r e d  t o  a no-prejudice r u l e ,  
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w h i c h  a l l n w s  a persvrial  in j i i ry  insurer i r i  c:(.mrnercial g e n e r a l  

1 i a b i  1 i t y  c a s e s  t o  d i s c l a i m  covcragc: duc t o  1at.e notice uf claim 

rcgardicss of w h e t h e r  o r  n o t  t h e  i n s u r e r  s u f f e r e d  a n y  harm by 

r e a s o n  o f  t h e  del ay [ citatl i .nns (.)mi t t e d ]  . " 7 700 B.roadway Co. v 

Greater- N e w  Y o r k  M u t u a l  In:;- Co. , 54 AD3d at 594. Therefore,  

based or) the f o r c q o i n g ,  p l a i n t i f f s '  m o t i o n  i s  d e n i e d  arid I l l i n o i s  

Union's mot-ion i s  grantcd. 

CONCLUSION 

l t  i s  hereby 

OlIDLlIED and ADJUDGED t -ka t  p l a i n t - i f f s '  m o t i o n  for summary 

judyrrieri t  i:; d e n i c d ;  and i t  i s  f u r t h e r  

ORDKRKE t h a t  i l l i n o i s  Union Ir isur-ar ice  Company' s and Navi  1.1 11s 

' r i l e  Inc.  ' 5  cross m o t i o n s  f o r  summary judgment. are granted and 

t h e  c o m p l a i n t  is dismissed with c o s t s  a n d  d i s b u r s e m e n t s  tic) 

deLericlarits as t .axcd by t h e  C l e r k  of the C o u r t  upon t -hc  s u b m i s s i o n  

of  a n  a p p r o p r i a 1 . e  hi  11 of costs; a n d  i t  i s  1 u r t . h e r -  

ADJUDGED and D E C I A R E D  t h a t  1 l l i n o i . s  Uni on 1risur :ar ice  Compariy 

is n o t  o b l i g a t e d  lko d e f e n d  o r  i n d e m n i f y  pl  a i . n t i  f f s  Cl.aremont. 

Square LTC a n d  HIIH C o n s t r u c l . i o r i  LLC i n  the ac;Lion ent . i t l  ec3 LJarrle:3 

P a r k e r  a n d  rlorccn Far -ker  ayai nst. Claremonl. Square T,J,C: a n d  TIRJI 

C o n s t r u c t i o n  T,T,C. 
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