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SUPREME COURT OF THE STATE OF N E W  YORK 
COUNTY OF NEW Y O N :  PART 46 

In the Matter of the Application of 
450-452 EAST 81 St STREET, LLC, 

Petitioner, 

For a Judgment Pursuant to Article 78 
of the Civil Practicc Law and Rules 

- against - 

NEW YORK STATE DIVISION OF HOUSING 
AND COMMCrNITY RENEWAL, 

Rcspond ent, 

Index No. 107201/08 

DECISION AND 
JUDGMENT 

RE: Dkt. NO. VK-410013-RO (VC-410193-R) 
.. - 

Nicholas Figueroa, J ,  : 

Pctitioncr seeks ajudgment, pursuant to CPLR Article 78, reversing and annulling the April 

1,2008 deterniination by respondent, New York State Division ofHousing and Community Renewal 

(DHCR), made on petitioner’s petition for administrative review (PAR), that froze the rent for 

respondent B ime  San€ord.’s apartment at $1325 and directed petitioner to refund $495 to Sanford 

in overcharges, alter deducting $7950 in w i t  arrearages. The dccisioil alfinned the Rent 

Administrator’s determination that the aparti-ncnt was subject to rcnt stabilization, as it was never 

deregulated, and awardcd trcblc daniages, bascd on petitioner’s wilful overcharge. 
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Sanford filed a rent overcharge complaint on March 29, 2007, alleging that h s  $1475 rent 

was an overcharge. He alleged that he initially took occupancy of the apartment on April 5,2004 

under a one year lease at a monthly rent of $1,350 but that the last registration for the apartincnt 

showed a rent of $933.24 in 2002, and that there were no apparcnt improvements that would bring 

the rent to $2000, the amount that would deregulate the unit. 

The Rent Administrator determined the base date for calculating the regulated rent as March 

29,2003, the date loour years beforc tlic complaint. Thc Rent Administrator held that petitioner failed 

to establish that the overcliargc was not wilful. 

In affirming the Rcnt Administrator on the PAfX, the Deputy Commissioner noted that 

pctitioner failcd to registcr tlic apartment and rejected its assertion that it made iimprovcinents to the 

apartiiiciit that dcregulatcd the apartmcnt by raising the monthly rent above $2000. 

The decision notcd petitioner’s contention that arter the March 29,2003 base date, avacmcy 

lcasc was given to a iicw tciiaiit for a one year tenn beginning on April 7,2003, at a monthly rent of 

$1325. 

Petitioner alleged that it made improvements to the apartment on Novcinbcr 15,2002. The 

date was giveii in an April 16, 2007 alfidavit by Paul Letticri, the property’s managing agcnt. 

Lettieri slated that he could riot obtain proof from the contractor, as the work had bccn donc five 

years ago. Petitioner contended that the reiiovatioiis caused the apartment to be de-regulated. 

The Deputy Commissioner noted that tlic Rciit Administrator declined to consider proof of 

rcpairs because thc iniprovements wcre completed prior to the base date. 

The Deputy Commissioiier noted that there was nothing in [he rental history that suggested 

the actual rent on thc base date was $2000 or more, and that none of the prior leases, whch were for 
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a lower $2000 rent, statcd that thc rents were preferential. Furthcr, the Deputy Comiissioiier stated 

that pctitioncr’s registering the apartment as exempt is not sufficient to establish high rent decontrol 

whcii a significantly lower rent is charged without explanation. 

Thc Deputy Commissioner stated that a case petitioner relied on, Matter of I$. 0. Redly  u. 

NEW Yovk Division of Housing and Comniunity RctzEwal, 46 AD3d 103, held that the pre-base date 

rental may only be reviewed to detennine if the overcharge was wilful. Again, the Deputy 

Cornmissioner noted that the November 15, 2002 lease the landlord submitted indicated that the 

tenant was occupying the apartnient when thc renovation were perfonncd on that single day. 

The Deputy Commissioner affirmed thc Rciit Administrator’s findings that there was an 

overcharge and that the tenant was entitled to treblc daiiiagcs. 

Petitioncr, as it did on the PAR, now argues that the apartment is not subject to rent 

stabilization; that DITCR erred in failing to honor its “exit” registration; that it failed to consider the 

apartment rciiovation because it occurred prior to the base date; that DHCR fiiiled to act in 

accordancc with its own Policy Statement 90-10; and that DHCR erroneously held that there was an 

overcharge that allowed the rent to be frozen and treble damages to bc imposcd. 

Petitioner has not met its burden of proving that it did not wilfully charge an excessive rent. 

Thc evidence it submitted regarding [he rent from the base datc, four years prior to the complaint, 

and the evidence it submitted regarding the repairs, allowed DHCR to grant thc tenant’s application 

and deny the PAR. Petitioner has not demonstrated, 011 this application, that the final delemiination 

was arbitrary and capricious. 

The Rent Stabilization Law bars DHCR from examining an apartment’s rental history more 

than four years prior to a rent overcharge complaint RSI 5516-516). The basc rent is thc rent in 
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cfIect on that date. Petitioncr correctly argucs that respondent may examine events going back more 

than four years prior to the complaint. 

The First Dcpartrnent’s holding in Mutter o fH .0 .  Realty Corp. v. New YorkState Division 

of f h u i n g  ofCorninunity Renewal, id., is not confined to the question of whether a landlord acted 

wilfully. Rather, DHCR may examine events more than four years prior to the coinplaint to 

determine if the apartment is rcgulated (East Wing Renovating Company v. New YorkStnte Division 

of Housing rind Community Renewal, 16 AD 3d 166). 

Tiowever, in the instant case, respondent reviewed the prior rentals and rent registrations, and 

considercd thc allcgcd repairs, although these alleged repairs occurred inorc than four ycars prior to 

the overcharge complaint. 

Thc rcntal history does not establish that the apartinent rent was above $2000. All the rents 

werc bclow that amount md nothing in the prior leases indicated that the rents were preferential; that 

is, rciits that were below the actual rent the owner was entitlcd to. Moreover, as DHCR notes, 

pctitjoner’s registration statement does not indicate that the apartment was subject to high rent 

deregulation and docs not reveal tlic last rent. 

Contrary to petitioner’s argument, DHCR did not hi1 to comply with its Policy Statcnicnt 

90-10, as it examined all the rent data petitioner submitted. hi [act, DHCR considcrcd the 

information petitioner submitled concerning the repairs. 

Policy Statcnieiit 90-1 0 pcmits the owner to provc rcpairs by submitting cancelled checks, 

invoices marked paid in hll, a signed contract and a contractor’s affidavit as proof of the repairs 

being perfornied and when tlnc contractor completed thc work. However, DHCR’s inquiry does not 

end when it received the landlord’s documentation (see Muller of201 East 611‘‘ Street Associaces v. 
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New York Stute Divisioti of Housing arid Community ICenewul, 288 AD2d 89,90). 

DHCR was justificd in requesting a contractor’s alfidavit. However, petitioner submitted 

its managing agent’s affidavit bccause of its alleged inability to secure one from the contractor, as 

the work had been prcpared five years earlier. DHCR had a rational basis for rejecting petitioner’s 

proof, based on thc facts in the record (see Matter ofPell v. Board ofEducalicm, 34 NY2d 222,23 1 ; 

sce also Mutter of Greystone Munligemerit v. Conciliution and Appeals Board of the City of New 

Y w k ,  94 AD2d 6 14). 

The managing agent’s affidavit stated that the repairs wcrc done on a single day. The Deputy 

Commissioner rejected this assertion. Wliilc petitioner argucs that the statement was merely a 

linguistic error, the cour-l cannot substitute its judgnicnt for DHCR’s by interpreting the nianaging 

agent’s meaning (see Matter of Belnord Holding Cor-. v. Jo.y, 73 hD2d 459, 450; Mutter of West 

Villugc Associates v. NEW York State Division oj‘llozcsingand Community Renewal, 277 h D 2 d  1 11, 

1 13). The question of whether the managing agcnt correctly stated whcn the repairs took place is 

one of credibility. This is an issuc for thc agency, not the revicwing court, to delerniine (see Malfer 

of Rererzhaus v. Ward, 70 NY2d 436, 444). The court will not interfere with the finding that thc 

assertion that the work was due on a single day was not credible. 

Moreover, [he allcgcd repairs would have been made at a time the apartment was occupied. 

Nothing in the record dcrnonstrates lhal the tenant gavc permission for the rcpairs. Tlicl-cfore, the 

renovation could not serve as a basis for de-regulation (Rent Stabilization Codc $2522.4(a)(I)). 

On the basis of the record before it, DHCR’s detenninalion that petitioner is liable for treble 

damages because of its wilful overcharge is not arbitrary and capricious. 
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Accordingly, it is 

ADJUDGED that the petition is denied and the proceeding dismissed. 

This constitutcs the decision and judgment of the court. 

Dated: Dccembcr 3, 2008 
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