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DECISION AND 
ORDER 

Fctitioner, 
lndcx No. 401260/08 

P’or an Order Pursuant to Article 75 of thc CI’LII 
Staying Arbitration of a C’crtain l’roccding 

-against- 

HE I ,I AN C X  1 N S 11 K A N CE C Y  1 M PAN Y 

tic due under a policy i?)r workers’ curnpcnsation insuraricc issued hy respondent 1iclianc~’lnsurance 

C h m  p ai1 y (1 11 I ,i cl iii  41 at i o I 1) (“lie 1 i a n  cc”) 1 o pct i ti o iicr C: 11 ap m an W a tci-pri.) o li ng ( ? o i i i  pail y 

(‘Ylhapniian”) on the ground that lht: claim Reliancc sccks to  arbitratc is barrcd h y  the applicable 

Statute ui. l h i t ; i t i ons ,  rcspondent iiioves lilr mi order pursuant to CPI ,I? $ 404 ( a )  dismissing the 

petition on the ground that the claim sought tu bc arbitrated is t imely.  

‘ 1 ’ 1 ~  f x t s  as derived li.om thc motion papcrs arc as fc,lluws: Keliance provided workel-s 

compensalion and eiiiploycr’s liability inscumce to C‘hapmrm, ei’fectivc Ikceinber 15, 1993 to 

Ikccmber IS ,  1004, m i d  rcncwccl Ibr successive annual periods tlwi-ealiur iiiilil the policy was 

canccled on Ikcemhcr 15, 1 W 7 .  ‘l’he policy so issucct was governcd by a Premium Agrecmcnt 

betwccn Keliancc ;Ind C.”hapman, also cfl‘eclivc Ijcccr-nbcr 15, 1 0 9 S  (“thc Agrcement”), thl-ough 

which thc parties a d o p t d  ;I rctrospectivc rating plan the terms 01. which arc sct Ibrth in thc 

Agrccmcnt. 1.Jnder this plan, C : I iqmian paid 311 initial prcmiiirn i n  addilion to pcrindic additional 

premiutns hascd upon thc insurcci’s actu:tl loss cxpcrience and the amounts paid by lielianco 10 cover 

such losscs. ‘l‘hcsc :imounts woiild bo dctorrnincd hy perii.)ciic audits and ifKcli;ince dctcrmined that 

a rcti-uspectivc additionril prciiiium was due, such aniount was imnicdialely duc and pay:tblc to 

Reliancc. In 1hc uveiil of cancel latioil of’ the policy, h e  Agrccmenl pruvidcd that the rclrospectivc 

prcmium would bc c:iIculatcd six months after thc cancellatiu~i and annually thereafter until both 
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Reliance ;ind (.’hapman agreed that any subsequent ;-id.justr-nent was final. I<eliancc contcnds that ;is 

of Novcinbci- 9, 2000, thc latcst rctrospoctivc prerniiiiri culculation date, Chapman owed it 

$2 14,627.00 iui- outstanding premiums. I<cliancc xknowledged a payment rrom C.hprnan in the 

sum of $60,000.00, received on or about Scptcmbcr 29, 2003, hut  contendcd that ciespitc its 

dcniands for thc rcniaining additional retruspeclivc premiurns due Clnapmaii has reliised to makc m y  

further payments. 

R y  demand datcd F c h r w y  5,  2OOX, I<clinncc snughi nrhitr-atic.in orits claim for $21 4,077.00 

i 11 11 n pai d ret ro s poc t i vc pre in i um s . C’ hapma 11 res po ne1 c.d by co i i i  i n  c nc i ng t 11 is s pcc i n 1 pi-c) ceetl i iig 

pursuant to  Cl’1,R articlc 75 liir 21 permancnt stay o f  arhitratiun, arguing that thu claim was harred 

by the C‘1’1.K 2 13 (2) six-year statuto o f  liinitatioiis governing contract claims.’ Rcliaiicc has now 

n-loved lor an ordur piii-sii;1nt to CI’LIZ fi 404 (a) dismissing the petition on thc groiirid that the claim 

sought to be arhiti-ated is timely. 

‘Pctitionci- commenceti t h i s  CI’l  , J <  arliclc 75 procccding in Albany County predicating 
veniie upon the location ol‘its ol’iice i l n d  its claim t h a ~  rcspondcnt was ;i forcign corporation not 
authorizcd to cln business in New York. ‘I’he Supreme Court, AI bany County (Joscph C. ‘l’ercsi, 
I) re,jected petitioiicr’s ai-giirnent iiriding that rcspondcnt is authorizcd to d o  busincss in New 
York and holding t h a ~  veiiiie oi‘the proceeding in New York C’ounty whcrc Kcliancc rcsidcs is 
morc appropriate. ‘fhus, the C.’ourt by decision atid oidcr dated ,4131-i1 17, 7008, transfcrrcd thc 
proccoding lrom Alhany C’ounty to Ncw York  C’niirity. ‘I’hc tilc was rcccivccl by the Ncw York 
County Clei-k on o r  ahout .Iuiic 3 >  2008. 
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the dxmige is sullircd or whcthcr the injured party is awai-c of  thc wrong (.scc, /?ly-C,’r.irik.shunk (.‘ (I .  

v Ihnk c!f~Montrcrrl, X 1 NY2d ut  403). 

I’he demand for arbitralion was served on I’chruary 5 ,  2008. ‘ThereCorc, Keliancc niusl show 

that conduct in hrcach of its coritixct with C%apiiian occurred within six years prior thercto, that is 

from Fcbrunry 5 ,  2002 fbrward. 

Neither Reliance nor Chapruaii challctigc the applicability of the six-ycar statute of 

Itmitalioris in  this proceeding. They cio  disagree ciii whcn the six-ycar limo period began to rim. 

C:h;ipm:in asserts that the statuto began to run (.)ti Llecciiihci. 15, 1 c)c)7, when tlic policy was cancelcti. 

Alternatively. C~hapman cnntends Ihat the statutc of 1 imitalions clock began i-unning on the date h a t  

all cl;iims iinder the policy wcrc closed rind that  sirch date niay have heen prior to February 5, 2002 

in which casc Kcliancc’s clnitii would he time barred. HOWCVCI-, Cha.pn?an ai-gues that Kcliance has  

cxclusivc knowlcdgc 21s to whcn the last ofc1;iims unclci- the policy were cluscd and, thcrofkc, its 

molion to  disiiiiss n iwt  hc clcnied to pcimil the parties lo engage in discovci-y 011 this issue. 

Chnpman avers fiirtlicr that liclinnce’s claim is burcd by the equitable cloctrino of laches as thc tcn- 

year dclay in the coiiimciicement of this action served to prcjudice Chapman through the loss o r  

destruction o f re I c van t do cum en t s and t hc llii 1 i 11 g 111 el no r  i cs I) f pn t e n 1 i a1 wit ~ ics  ses . 

I<cliaiice secks to ilvoid tlic txir ol‘thc statute or limitations by contending that thc periodic 

retrospcctivr prctniciims must l x  considci-cd iiistallmcnts  id that  cacli linal audit statement of the 

actual prcmium duc is sub-ject tu a iicw 1iniil;itions pci- id .  On this basis, l<cliancc contends that its 

last bill t o  C’hiipnian. based upor) :i Septcmhci- 30, 2006 audit which was sent tu Chapman or1 

Novembcr 9, 3006, triggered thc sis-year period as ol‘that datc, :ind that thc arbilmtioii for that claim 

commenced on E‘chi-u;iry 5 ,  3008 ( i , ~ ,  oiic yenr, two 11ic)nths and 27 clays alicr accrii:iI) was, 

therelbrc, timely. Altcrn;itivcly, 1icli:ince nrgucs t h t :  ( I ) C.’liapni;iii’s p;irtial paynicnt u1‘$60,000.00 

to  1Celiance 011 Octohci- 3, 2003, revived thc debt and started tlic st;ituk of limitations running ancw; 

and (2) that Chapman’s Ieltcr t o  licliance, datcci 1:ebruai-y 3, 2006, in  which its C’ni-porate Sal‘cty and 

1,crss Control Director, lnmcs Frederick, stated in  part “wc ;ire prcparccl to iiiiiiieciiatcly settle and 

rcsnlvc a l l  open clairiis foi- premium pnyments agaiiist this policy” ti-iggered the dcht- 

acknowledgment provisions of- (;enerul C)bligatic-)ns L iw  9 17- 101 and lolled thc running of thc 

re I c v ; I  n l I i 111 i t  :I t i 011 s per i o d . 
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1 . Itistrrllmrnt P ~ i y m m t s  

Rc 1 i anc c pre d i c a t c s its ii rg ti i i i  e 11 I t 11 ;it e ac h pc 1-i o d i c rc t 1'0 s pcct i v e i n s lira I I cc prciii i ti iii  was 

sub-jcct to soparate accrual upon a series ol'cascs. IJI (-'r.,mniis.sioncr.s oj'thc S i ~ r l c  htsur-unt*c Fund v 

I k i o  Ashcslos Henlovril ('orp, (9 AD3d 343, siqvu), an action to recc~vcr iinpaid premiums clue undci- 

CI sc 1 f-rcn e w i 11 g w o rkc rs ' co iii pc ii s;i t i (I 11 po 1 i cy, t lie A ppel I at c r) i v i s i o 1-1, S ec o rid rlepart 111 cn t lie 1 d t h t  : 

"1 ' q h e  f . x t  that thc amount  ol'ilic prcmiuiiis due was cstiniatcd, and suhject to audit  arid acl.jLlstmcnt, 

did not serve to extend the statute of liiiiitatioiis to rccover unp:iid prcniiums" (,supru at 345). 

Nwerhcless, thc Court l ' o ~ ~ i d  that "[e]acli liixil audit statcmcnl of the actual prcmium d ~ i c  * * * is 

suhjcct t o  ;I iicw liiiiitations period fbr any  bal:incc due abovc the irmount ol'thc estimated prciiiium" 

(id nt 345). T ~ L I S ,  as to h c  adjusted rctiuspcctive preniiuin that hccame due Lifter an audil, the calix 
of  .- .. ' t i ~ t i o n  f ix  brcach and thc six-ycai- statute ol'limitaticms bcgan to rim when an  invoice was issued 

for the adjusted prcmiurn and ihe insured hilccl t o  pay thc ncdjiistcd premium pursuant to the tcrms 

of the insurance policy (sw LI/ .SO, I.'rit~it~ii.\..\.io~zc.r-.s f ! f ' / / i c  S ' I ~ C  I n s .  Fund, I 1 Misc3d 1083 [Aj, . s z p x r  

l."[?']hc plaintifl's ca~isc ol'nctiron accrued when tlic cIeii.ndaiit brcachcd thc tcrms of'its policics by 

f'ailing to pay premiums demanded after audi 1.1; C.'ornmi.r.\ioni~I'.s c?j' ,Slnfe Jris. f'z,rnd 11 Phofocircxirs 

<'or/>., 2 Misc3d 300, 300-3 10 [Slip. Ct., N.Y,.  (lo., 2003], 1-cvvd oti oi/icr-,qriizmds 20 AD3d 173 [ 1 "  

k p t .  2005 I I"'1'lhli amoLults dcfcndant owed In premiLims o r  the amount to be returned to  dcfclidant 

was cletermiricd annually and was expcctcd to be settled anniuilly aftcr calculatiuns were conqilctcd 

[citation ornittcd]. 'l'hus, the Statute of 1,imitations accrued as  each pr-eniium bccamt. due and 

payable." I ) .  
licview ofthe ternis o l ' hc  policy i i i  issuc here rnakcs clear tha t  each rctrospectivc adjuslmciit 

by Reliance was ;i demaiid (br payiiicii t which becainc immediately due nncl piyablc. A cause of 

act io 11 ['or b rcach o f .  t h t: i n s urit 11 c x  ;i grccr n en t occ 111-1-e d w h cii Re 1 i ;inc c de man d ccl pay mc ri t und 

payrncn t w ;is rc i i i  s e ii , '1 '11 us  , c c7 11 t rai-y t(  ) (.'I1 ii p m ;in ' s c o I 11 c n t i u 11, t lie s t ;i t u te CI f 1 i m i t;i t i oris el i ci n c)  t 

accrue when the policy was tcrniinarcd, hut rutticr begill1 to run  o i i  thc date each retrospective 

adjusted prcniiurn bccmie diic nrtcr- the final ;itidit, What is difficult Lo rcconcile upoii this record 

is whether the invoiccs contained in the record, the earliest ol'which is dated August 2, 2002, arc lbr 

amoun t s  past due and owing o r  NC b;ised upon iict,justii~cnts made nlier ; in  aud i t  and for aiiioimts 

a hove t hc est i ma t ud prcnii 11 11 1 s, K eso 1 u t i  to I 1 ( ) I' 1 his i ss tic: i s  c r i t i c;i I in dc tcrmi ri i ng w he thcr R c  I i ~iiice ' s 
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claim is ti i i iu hai-rcd. Although Kcli;iiicc statcs h a t  its claini for  nrbitration t o  recover thc sum of 

$2 14,627.O() is 17ased iipoii its latest retrospective premium calculation dated Novcn-ibcr 9,2006, lhril 

statenierit m i y  not  have hccn only l b r  newly acci-tied prciriiurns but also for retrospective prcmiums 

that rcniained cjuc and owing. So much of'this statcmcnt as rcprcsents 1-etinspcctivc premiums which 

wci-c calculated based 011 audits of  nctual loss and hecunc duc after February S ,  2002 would be 

timely. Accordingly, the Court has a11 insuflicienl basis upon which to  ei thcr grant o r  deny the 

petition f i ~  a lxi-imancrit stay of' arbitration on Illis issue. 11' this w e i ~  thc nnly basis Lipon which 

Kcliancc prcdicatcd its contention tliat its dcniand was tiincly, Lit1 evidentiary Iicariilg would bc 

rcqiiired to detenniiic the fxtual  issue as to the datc tha t  cach retrospective additional premiiim 

sought to be recovered became due arid payablc (sot, Mci//er of'lliStrnno A r ( ~ / i i / ~ ~ ~ / z u ~  v S 'hpp i rd ,  

18 AD3d 75 1 ~ 752 13d I k p t .  ZOOS.]). I-iowcvci-, as thc following discussion will reve:il, i i i i  

alternativc basis exists J:)I- lindiilg thc claim [or retrospective prcniiums timely. 

2. 1'urtinlI'uyment.s 

Re I i mi cc arg lie s i II t h c a1 t e rriii t i ve t 11 at C: h ap 171 a 11 ' s p: i  r I i ;I 1 pay men t o i- S 6 0,O 0 0.0 0 to Ke I i ance 

on September 29, 2003, started the statute oi'liniitations I-iiriniiig mew. 

I t  is well settled that p x t  puyinciit ol'a debt may revive tlic stntutc of limitations m c l  begin 

the running of'thc statiitc micw il '  thc creditor den-ioiistratcs that the paymcnt was for a portion oi'an 

admitted debt and "made uiiclcr circumstances amoimting to 311 absolute and mqualificd 

acknowledgment by the ckbto i - ,  ST) that a promise to pay tlic balance may be infkrrcd, and indicate 

;in intenl that i t  s1.id1 he SO takcn by lhu creditor" (Scho// 11 I'ul/n(~r, 246 App  Tliv 370 [ 3d I k p l .  19361, 

ufjd273 NY 47 1 11 036 1; w(?, LUIV Moi.ri,y Dc)nioli/iort C '0. 1) Llo~rrdoJ~duc .  ( j f ' thtc (.'i/y of NC'W York, 

40 N Y M  5 16, 52 1 [ 1076l; l - ' / ,y , in 17 /.'/-yun, 175 AD2d 5 I 1 I "  Lkpt. 199 1 ,  11) tlcnird 78 NY3d 86.7 

1 I901 1 ;  ( . ' ~ ~ ~ 7 2 / 7 7 i , S , S i ( ~ I 7 ( ~ ~ . ~ ~  ( ) f ' / hc  Sttul' I I L S .  /'id 11 Wrrrni'r, 156 ALl2d 1 3 1 [ 1 '' Dcpt. 1 W l ] ) .  

11c1.c. thcrc is ~ i c i  dispiitc that C::haptnan madc thc payment of $fd),oOo.o() and that KcliiincC 

rcccivccl the paynicnt oil or about C)ctobci- 3- 3OOX.  C'1iapm;~ri coiitciicls that such payment wns 

intcndcd to be full settlement ol' tlic debt. 'l'hc copy ol' this chcck :innexcci to  tlic attorney's 

affirmation i n  support of the respondcnt's Iiiotion contains 110 notations that this payment was 

intended tu be final. Conversely, tlicrc is 110 indication on the facc ol-lhe clicck that this was a partial 
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paytnent o f a  Ia~-ger dcbt. Other evidcncc in the  record with respcct to tliis payment is a copy of a 

lettcr from I<cIiaiice to C’hapitian, tiatcd Octoher 28, 2003, nnnexcd to the supporting af‘tirrnation 

which reads as follows: 

Thank y o u  [or your First paynicnt ol‘,Y;6C~,OOO.O0 on cticck 026506. 
I wo~ild likc t o  nddruss soinc or 11ic issues surrounding the rulcnsc 
lcttcr y o u  iriquii-cd about. First uf  all  wc would rcquitc the 
sccoiid payment of $00,000.00, a i d  a third paymcnt ol- 08,000.00 
respectively. Once payments are rcccivcd a new relro billing will 
be madc updating your pi*yI1lcnts. This should bring your bdancc 
to zero barring m y  claiilis that arc still open. I.lpo11 completing this 
p 1-0 toco 1 ~ I w i 1 1 s 11 bm i t y o  LI r rcq 11 c s t to o I I ~  LI nd e I- wri t i 11 g d c part menl 
h I- co 11s i dcrat i c) n . ‘I ’hc iiii derwr i t i n g d e pa rt m e t i  t has t hc f-i n a I 
dctcn-ninatinn ol‘this rcqLiest. 1 just wanled yi)ii to be aware ol‘what 
is expected. 

Reliancc alsu submits as  a i l  exhib i t  t o  thc rcply at‘lirmation of its attoi-ncy ;i copy of what it 

characterizes ;is its “collecti(o1i file status 11ute5”. ‘l’hc notes lix thc relevant datcs are :is follows: 

‘)/1S - C.’alled to ask wherc ihxcd agreement lh r  3 pays (ii) ,.. . 60,000 
is LVM 

O / l  8 - Mr. 1);ick:ird proniiscti lirst hO.0OI) lirst w w k  of‘ October 

10/2/03 - Received jirst install of‘h0,OOO on rctro of’ 188,000.00 
due 0 1 1  C?h;ipman ck 1326056 

10/22 I Spoke with MI-. Packard at Icngth about a rclaasc stating 
that once paid we will clixuss that possi hi lily subject to undci-- 
wr i t i iig ap p r o v ~1 . 

Review 0 1 ‘ 1  ticsc docrinicnts suggusls tl int  thc parties wcre engagccl in on-going disciissions 

n bo 11 t the amo II 11 t (3 f ire tro s pcc t i vc p rein i u ni s C:’ ha p man c) wed Re 1 i a~icc. Vi e wed i 11 th i s co 11 text , wli i 1 e 

Chapman mny not have agreed that tlic miount sought was sccur;ite, i l  clcarly acknowledged tl~i-oiigh 

its payment thal i t  owud ~i debt to Ilcliancc. What is more cIifYici.111 to reconcile [rom 1l1cse 

(1c)cunicnis is whcther C‘hapman hud agreed io  makc frit-ther payments on the dcbt. ‘That gap in the 
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proof’is rcmcdicd by ;i lettcr cliitcd l c h r ~ i a r y  3, 2000, f.iroiii .\~iiiics l.’rcdcrick, C‘hapnirw’s Director of 

C‘orporatc Safety & I  os^ C‘vntrol, t o  Reli:iiicc, stating as fkl lows: “We irecogiiixc I<cliance has bccn 

seeking payments of past duc invoices l : . ~  Retro Acljiisliricnts iniidc undcr (he afore-menliconed 

policy, and we would like to resolvc this niattcr with Iieliancc ;IS quickly BS possiblc + * * Wc 

would ask that lieliancr assis( LIS with clarification o f a  fcw minor issues, atid upon doing so, we will 

promptly make linal settlement on outstandiilg halanccs due t o  Rcliance * * As I have 

indicaled, we are prepred lo immcdiatcly settle and rcsolvc all  open claims Ii)i- preniiium paymcnt 

against this policy, and ask that I<eliance work with lis t o  answer O L I I -  l‘cw i-cmaining concerns.” 

Consiclcring this lcttcr togcthcr with the othcr evidencc, i t  woiild :ippcar that Chapnian’s partial 

pay iii  cn 1 w :is 171 ad e I i n  der c i rc ci iii s t a i  1 c c s tha t  i 11 c t t 11 c s t 311 d ;i rd so tha t  the s t i t  t lite o 1‘ 1 i mi ta t i o 11 s began 

to run  ancw. Sincc ttic dcinand for arbi~ration was made within six y w r s  o f thc  partial payment, the 

proceeding was timely co~i ini~nced 

* 

3. Cenernl Obligations Lnrv ,o‘ 17-101 

Tlic question rcri1;lin.c; whcthcr thc February 3, 2006, Iet~er suf‘ficcd to  rciicw the statute oI‘ 

limihticms ;is to the deb t  owcd undei- Cknerul Ohligations I .aw tj 17- 10 I , Gencrd Obligations I,aw 

5 17-1 01 states, in pci-tincnt part, as fi,llows: 

An iicknuwledgnient o r  proiiiise containccl in a writing signed by 
the party t o  he charged thereby is the mily conipctcn( evidence ol‘ 
;1 new or continuing contract whcrcby to take an action out of’thc 
cj pcra t i c~ n c)  f the p ro v i si on s () 1’ I i m i ta t  i o ii  s of‘ t i  tile for c on1 menc i 11 g 
actions undcr the civil prncticl: l ~ i w  a i d  rulcs . . . 

In order IbI the writing t o  coiistitiltc an acknowlcri~rnenl, i t  %Lis1 i-ccognizc ;in existing debt 

and niust contain nothing inconsisten( with an intciition to pay i t”  ( L c w  Morris Ikrnoii/ion I .b .  11 

Uo(xrd of G h i u f i o n  of./hc (.‘i/p ~ J N v M ~  Y w k .  40 NYZd . s i p i ~ u  :it 520-521 ). At bar, the subject Icttci- 

ex pl i c i t  1 y ackno w Ic1.1 gcs (ha t  am o un Is o wcd t to Rc 1 i aiice re niained o LI t s t i i i id i 11 g . 0 t hc r re l‘e re t i  ces 

made to scttling thu outst;iiicIing opcn claims iii-c ciitii-cly consistent with a11 intention to pay an 

existing debt. Chntrary to C’hapman’s contentic>il, the fact that the lettcr questions the amount ofthc 

dcht and docs not m;rke rul‘ereiice to a suin ccrlain does not render C’haprnan’s ackilowlcdgmcnt 

conditional. Accordingly. <‘hiipiiiaii’s Icttci- constituted an  “;ickrlowlcdgrnL.nl o r  proiiiist!” within thc 
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4. Laclrrs 

I ~ s t l y ,  Cliapni:tii argiics that Reliancc's claim is barrctl by the equit:ihle doctrine o~'1achcs. 

" 1  Llachcs is not mere ciclay, hiit coiisidcrablc dclay resdting in a change of position, intcrvcntion 

ol'equitics, loss of'evidcnce, or other disadvantages" (Gr i lurr~i~qo w r."i[,y o j N r ~ ~  Yilrk, 54 AII3d 308, 

3 10 12d Lkpt.  20081). This has n o t  becn dcinonstratcd in thc inst:int mattcr. As Reliance observcs, 

it did not sit CIII its rights during thc pcriod aftcr the insurancc policy at issuc was terminatccl, but 

rathcr was actively engaged in efforts to obtain paymciil 01' thc outslanding premiums dill-ing thc 

intervening years. 

Conclusiotr 

13ascd upoil the Ibrcgoing discussion, iL is hcruhy 

ORUEKED, that rcsponderit's motion to disiiiiss thc pctition is gr:inted; and it i s  Lurthcr 

OKDEIIISI), that thc respondent's clemand h i -  arbitration is liercby deemed to have been 

filed timcly within the applicable statutc ol'lirnitatioiis; and i t  is fiirlhcr 

OHl)ElIEI), thilt the petition is dismissed . 

This constitutes thc ciecision, order and judgment 
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