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NNED ON 121512008 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: Hon. MICHAEL D. STALLMAN 
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- .. 

Index Number 1 1824612002 

EASTSIDE EXHIBITION CORP 
VS 

210 EAST 86TH STREET CORP. 

SEQUENCE NUMBER 001 

AMEND 

INDEX NO. 

PART 7 

I 1  824612002 

MOTION DATE 911 1/08 

MOTION SEQ. NO. 001 

MOTION GAL. NO. 41 

The following papers, numbered 1 to were read on this motion for 

PAPERS NUMBERED 

Notice of Motlon- Affidavits - Exhibits 
Answerlng Affidavits - Exhibits 
Replying Affidavits - Exhlblts 

1-2 
NONE (Memo only1 

Cross-Motion: U Yes X No 

Upon the foregoing papers, it is ordereAfiat this motion is decided in accordance with 
the annexed memorandum decision 

New York, New York J. S. C. 

Check one: 1-1 FINAL DISPOSITION X NON-FINAL DISPOSITION 
Check if appropriate: n DO NOT POST 0 REFERENCE 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 7 

EASTSIDE E X T I I B I T T O N  CORP. , 
X ~ ~ ~ ~ ~ ~ ~ - _ I ~ ~ ~ _ _ ~ ~ ~ ~ _ ~ ~ ~ ~ ~ - - - - ~ ~ ~ - - - - ~ ~  

Plaintiff, 

Index No. 118246/02 

Decision and Order 

-aqa i  list- 

L ‘-’lo EAST 8 S T l i E E T  C O K F .  , 

P l a i n t i f f  E a s t S i d e  E x h i b i t i o r ;  C:orp. ( E d s t S i d c )  moves Lor a n  

order s c h e d u l i n q  a h e a r i n g  a s  t o  damages i n  a r e l a t e d  case ,  b e a r i n g  

i n d e x  N o .  604492/02, which  i s  b e f o r e  L J u s t i c ~  Edward Lehrier ( t . he  

l ‘ r i ed  A c t i o n )  . Thai: p o r t i o n  o f  this mot-ion was denied b y  a n  

e a r l i e r  interim d e c i s i o n ,  wi thoui .  prejudice t o  a m o t i o n  b e € o r e  

J u s t  i c e  1 , e h n e r .  Eastsitlie a l s o  rnnvcs  Tor  leavc! t o  amend the 

complaint., a n d  t o  schedule a j o i n t  t . r i a l  of t h i . 5  a c t i o n  wil .h  the 

Tried nctior-1. 1)eLeritliant. 2 1 0  Ea.?: 8 6”’ St- rcc t  Corp. ( L a n d l o r d )  

causes  of ac t ion ,  contendi rig t h a t  i.hey are barred h y  t .hc  stat.ui.e o f  
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exclucli ng E:ast . .Side’s t r a d e  f i > r t . K r e s ,  s e a t . 3 ,  c a r p e t i n g  a n d  wall. 

c o v e r i n g s  . A n y  changes i n  t.he plar. : ; ,  ot.her t h a n  t - h o s e  required by 

law or yovernmen t  agencies, rec~uireci  E c l s t S i d e ’ s  w r i t t c n  approva l  

and  con:;ei-it. 

T , and lo rd  d i d  n o t  s c c k  EdstSi d e ‘ s  a p p r o v a l  o r  o h f j e c t i o n  t:o 

T,aridlord’ s p r o p o s a l  Lor $ 3 2 2 ,  000. CO i n  rev is ic jx is  t..o the w o r k  u n t . i l  

November 6 ,  19913. E a s t S i d e  o b j e c t e d  t.o t h o s e  pr-(-)posed r c v i  s io r i s  on 

t h c  groi.ind that. it. was n o t  r-esponsi b l  e f o r  Lhe a d d i t . i o n a 1  expense. 

T h e r e a f t e r ,  Landlord d i d  no[. c o m p l e t e  i t s  p o r t i o r i  o f  t h e  w o r k ,  

which  prevented E a s t S i d c  f r o m  cornrnencj.ny i t s  work. EastSidc had  

booked “ S t a r  Wars E p i s o d e  1: Thc: Phantom Menace,’’ which  was 

scheduled Lo open fo r  its premiere c x h i b i . t i o r i  on May 3.9, 1999. 

Thus, completing t h e  L h e a t r e  bccame u r q c n t . .  I n  o r d e r  t o  a l l o w  f o r  

the c o m p l c t i o n ,  E a s t S i d e  advanced  $400,000.00 t o  L a n d l o r d ,  w i t h o u t  

prcjudj.c:e to e i t h e r  party’s rights t o  c o n t e s t  t h e  amount a c t u a l l y  

clue t o  Landlord. A l t h o u g h  t h e  Quad Thca t r c :  opened t o  e x h i b i l .  “ S t a r  
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whi (.:I) prevent.ed E a s : t S i  de fron ? b t c l i n i n q  t.he riece:;sary Fuk)lic: 

Assembly P e r m i t .  'This s i t u a t - i c r - :  C ' O I I  tiir-lues to e x i s  Ir , alt.lhouq1h t h e  

Departrnenl. o f  B u i l d i n g s  h a s  o the . - ;$ i se  approved t h e  i s s u a n c e  o f  a 

Pub l i c .  Assernbly P e r m i t .  E a s t  Side has received s u m o n s c s  a r i d  

n o t i c e s  of  v i o l a t i o n  f r o m  t .he  C i t y  o f  N e w  York for-  f a i l u r c :  t o  

m a i n t a i n  a E'ublic: Assembly P e m i  t., a n d  has i n c u r r e d  legal I ees ,  

expenses, a n d  t.he costs of  f i n e s  arid p e n a l t i e s  a s  a r e s u l t .  

EasLSidc alleges t h a t  i n  01. about. ? 0 0 3 - 2 0 0 4 ,  L a n d l o r d  

c o n s t r u c t e d  t i w o  a d d i  tional f1.oor.s of r e n t a l  space or) t:op 01 t h e  

p r e v i o u s l y  e x i s t i n g  s e v e n - s t - o r y  b u i l d i n g ,  which h a s  i n c r e a s e d  t:he 

r e a l  e s t a t e  t a x e s  imposed or1 the build.i.rig. E , a s t . S i d e  c o n t e n d s  t h a t  

i t  has been fo rced  t o  pay f o r  t h a t  increase, despite t h e  fact. t-hat.  

i t  i s  s o l e l  y for L a n d l o r d ' s  b e n e f i t .  

The n r i q i i i a l  c o m p l a i n t  i n  this at; t  i o n  asserts s i x  c a u s e s  of 

a c t i o n ,  s e e k i n g :  (1) a d e c l a r a t o r y  judgment.  t .hat .  the  f u l l  rent 

cornmenccment d a t e  iirider- the  parties' l ~ ~ a s c !  i s  May 1.9, 1 9 9 9 ,  r a i l h e r  

t.han February 1 3 ,  1999, as claimed by d e f e n d a n t ;  (2) a n  ac . co~ in t . J . r~q  

vf a1 1 rcnt. paymer-iLs f rom (.he ~ ~ ~ ( j I n r ~ i ~ l ~ ~ ~ ~ r r i ~ r i ~ .  of {-.lie lease to date:; 

(3) i3 r-efund of $ 4 0 0 ,  0 I ) O .  00 [.tiat. w ; + s  derrianded b y  1 a r i d 1  o rd ,  and p a i d  

i r i  o rd(?r  t o  (.,ht.ai.rI p o s s e s s i o n  c ) t  t.he Quad 'Theatre in t i m e  for t.he 

e x h i h i t. i i) ri  i. 1-1 a 1. 

l a i i d l o ~ d  W L ~ Y  u n j u s t l y  crnr iched h y  I . 1 1 ~  $ 4 0 0 ,  000. 00 payrnenl i ;  (S) a 

money judyment f o r  $ 4 i ) c ) ,  0C)O. 00; arid (6) $ 1  m i  1 l i  o r 1  in p i i - i i i - i v e  a n d  

exemplaxy dclmaiqe:;, 13. r' well d:< ;it.t.orrney.s' fee:-;, ( :o:~;Ls and 

c) f " S t d r W a I- s : I7 1-1 i s c) d e J " ; ( 4 ) ;i d e i' 1 a r. d I:. i c) 1-1 
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d - i s b u r s e m e n t s  . 

I n  t.hc T r i e d  A c t - i o n ,  E a s t  S i d e  sought. a det-errni n a t i o n  t h a t  

Landlord’s i n s L a l l  a t . i o n  of  s t p e l  c:ross  b r a c i n q ,  w h i c h  d e p r i v e d  

Ea::t.Side of [:he i i s c  01 apil)r-o:.:irr!at.el y 1 2  square f e e t  of  space i n  t i e  

1 obby o f  t h e  mov i e t . l icatre ,  c:orist.ii:.!.it.ed a n  act .ual  p a r t i a l  evi ct..i c.jn 

so a s  t o  d c p r i v e  I , a n d l o r d  of  t.ic r i y h l .  t o  i:ollect. any r e n t : .  ‘I’he 

Appel 1at .e  D i v i s i o n  d e t e r m i n e d  rhaL the dc: min imus  t a k i n g  d i d  rioL 

w a r r a n t  the d r a c o n i a n  s ;anc- : t ion o f  t o t . 2 1  a b a i e m e n i  oi r e n t ,  but. t .hat .  

F , : a s tS idc  should be c o m p e n s a t e d  hy money damages p r o p o r t i o n a t e  t:.o 

t .he  i n j u r y  i n v o l  ved .  Thus , t h e  Appe1lat.c D i v i s i o n  he1.d t-tiat. 

E a s t S i d e  w a s  e n t i L l e d  t o  a p a r t i a l  rent. abat-ernent. 

In view o f  1.he ou tcome  of t h e  T x i e d  Act. j .on,  a n d  the e v i d e n c e  

that was prcser-iLed du r j . nq  t h a t  a c t i o n  r-egardi rig T , a n d l  n r d ’  s f a i l u r e  

to comply w i t h  t - h c  ADA, EasLSide c o n t e n d s  t h a t  t h e  c o m p l a i n t  in 

I , h i s  a c t i o n  s h o u l d  be amended.  ‘Yhe proposed  amerided c o m p l a i n t  

assert-.s 1 3  causes of  a c t i o n ,  seeking: (I) a j u d q m c n t  d e c l a r i n g  t h a t .  

E a s t S i d e  i s c n t . i t l e d  t.o t.he r e t . u r n  of  t.he $ 4 0 0 ,  000. 00 payrner-iI. a n d  

dire(:t:i ng L a n d l o r d  t.o r c p a y  t h a t  arnourlt w i t . h  i n t e r e s t .  T h i s  ca~zsc 

of  a c t i o n  would r e p l a r e  the t h i r d  and ij ft.i-1 r::dsuscs of  a c t - j  O I I  j n t.he 

o r i y i r i d l  compla in i : ;  ( 2 )  a Judgmerlt .  f o r  $400, 000. 01) hascd  upon 

kjxedcf i  of corn1.r ai:t., money had and r e c r i v e d ,  or u n j  i..lst e n r i c h m e n t  . 

T l i i s  w o u l d  replac:?  t . h p  Sec:onci  arid fo1jrt .h C C I L ~ : ; ~ ~  of  d i ‘ t i o n  i n  t . 1 - 1 ~  

n r i q i i i a l  ~::orripI.di~-it; (3) a i ~ d  (4 ) damayes  Ior T,arlrll or.r-3’ :i 1 . o ~  I . ioi . i :- ;  

i n t e r l e r e n c e  w i t h  Ea : s tS i .dc ’ s  co i i t r ac l . ua1  and bus i  7nc.s~ re1 a t i  oris; 
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( 5 )  a c--ierlarat.iorn t h a t  L a n d l o r d  i:; r i o L  entit .1 ed t o  r e t - a i n  the 

$ 4 0 0 ,  0 0 0 .  0 0  a n d  that Land1 o r - d  h a s  no r i g h t  I..(-) t .he  a d d i t i o n a l  

$25.3, 6 6 1 .  0 0  t .hat .  Lanc31nr-d seeks; :5) a d e c : l a r a t i o I ~  \ . h a t  t.he full 

r e n t  c:orrimencernent daLe u n d e r  t .he  1ca.se i s  no ear3. ier  th;in May 1 9 ,  

1 9 9 9 .  'This  rep laces  t . h e  fi Lst: C : ; I I I S ~  o f  a c t i o r i  i n  t.he o r i q i n a l  

compla in t . ;  ( 7  ) m o n e t a r y  damages: based upori Landlox-ci '  5 a l l e y e d  

b r e a c h  of  i .ts 1.ease o b l i g a t i o n  t.o construct t h c  Quad 'Theat-re i n  

c o m p l i a n c e  w i t h  appli c a b l e  l aw;  ( 8 )  a juclyrnent d e c l a r i n q  t - h a t  

Lar id lord  must o b t a i n  a (.:erLiIi(-:d\:e of  o c c u p a n c y  f o r  t.he b u i l  dir-iy, 

and  j ridemnify E a s L S i d c  f o r  aI.1. c1.airris a n d  expenses r e s u l t i n g  f r o m  

i t s  f a i l u r e  t o  do s o ;  ( 9 )  money damaqcs for t h e  c o n t i n u i n q  expen.ses 

EastSj .de h a s  b e e n  forced t o  i n c u r  d u e  t o  t h e  f a i l u r e  Lo o b t a i n  a 

c e r t l i f i c a t e  of o c c u p a n c y ;  ( 1 0 )  a declarat- ; .on a d j u s t i n g  L a s t S i  d e ' s  

p o r t i o r i  of t a x  increases t o  exclude t h e  i rncreasc r e s u l t i n q  From t h e  

two a d d i l - i n i n a l  f l o o r s  t . h a t  T , a n d l o r . d  added t o  the t o p  of  Lhe p r i o r  

e x i s t i n g  seven-s tory  b u i l d i n g ;  ( 1  1)  a rrioriey judgmeril. f o r  t h e  excezs 

t a x  c h a r g e s  b i l  1 et3 b y  and p a i d  t o  Land1or.d; ( 1 2 )  a clecldration t h a t .  

L a n d l o r d  m u s t .  f u r i d  i.he sr_.c:i.zrity cIc'p(~si t:, r a t h c r  t . t i a r i  E d s T . S i . d e ;  and 

(13) damaqes rcsu1t.i r-iy f r o m  Lar id lord '  s f a  i l u r e  t.o f u n d  t . he  (::ish 

s e c u r i t y  d e p o s i t  and rtl:je(:t.iori o f  t.lie t-ernder o f  a l e t t c r  01 credit .  

f o r  t h e  c a s h  sec :u r i l ry  d e p o s i t . .  

D 1 S C IJ C; S I 0 N 

Land1 o r d  o p p o s e s  L a s t  Side's mot . ion  t . ~  I.he extent. i .hat i t  s e e k s  

t.0 a s s e ~ - t  t.he sevcn t .h ,  e i  g h t h  a r i d  I I  i rie C:;~LI:I;C!S of ;3c i . ion .  T , a r ~ i d l ( ~ ~ - d  
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mailit-ai 1-1s t .ha t  they ar-e a l l  barrcc:  hy tic s t a t u t e  o f  l i m i t - a t - i o n s .  

The sevenL.1-1 p r o p o s e d  c a u s e  of ac:t.ion seek..; damayes based upon 

La1 id lc ) r c l '  s f a i l u r c :  t .o c:onst.r-uct t h e  Quad T h e a t r e  i n  ac:rnr-daric:c w i  t:h 

t h e  reyuiremenLs 01 the ALIA. T , d r i d l  o r d  rnair-itdin.? t h a t  t . h e  causc: o f  

action accrucd upon t . h e  comple~ i i ( I :n  o f  t i h e  c o n s t r u c t i o n  i n  1'3'313, 

w h e n  Eas1:Side c:ornmenced occuparii:y n l  t.he theat-re. A t  t h e  very 

latest, L a n d l o r d  ma in t - a i r i s  t h a t  thc c a u s e  of action a c c r u e d  i n  

2000, when E a s t - s i d e  was sued under t he  ADA i n  f e d e r a l  c o u r t .  Thc: 

s t - a t u t e  of  1 i m i t a t . i o n s  i.s six years f o r  breach of  cant-ract. Thus, 

Landlord c o n c l u d e s  t.hat. i i .  r a n  o u t  i n  2 0 0 6 ,  and n o  c;3.use of  a c t - i o n  

c a n  be b r o u g h t  a t  t h i s  t i m e .  

E a s t S i d e  m a i n t a i n s  t h a t :  t h e  r e l a t . i o n  back d o c t . r i  ne a l l o w s  t-he 

s even th  c a u 5 c  of act. i  on to stand. 'That. d o c t r i n e  a l l o w s  a c l a i m  

t h a t  would o t h e r w i s e  be barred t o  c o n t i n u e  il thc:  new c a u s e  01 

ac t . io r i  relabe..; back to the Iact...;, c i r cu rns i . ances  arid prooi l  

u n d e r l y i n g  t h e  o r i q i r i a l  c o m p l a i n t .  S c c  Peri(2'1etoi-I v C i t y  01: N e w  

Y 0 X h - r  44 HD3cl 733 ( 2 d  Dept. 200'1) ; 39 C o l l .  P o i ~ i t  C1oq:i. v Trai-i . . ;pa~: 

C a p i t a l  C o r p . ,  27 AD3d 454 (2d Dept 2 0 0 6 )  . F , a s t S i d c  ronterids t.hat: 
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AI l-.liouyh l e a v e  Lo a m e n d  is f z ~ c 1  y q i v e n ,  the party secki r ig  t.o 

amend m u s t .  dernor-1strat.e t.hat t h e r e  .Is n i e r i  t. to t.tie amcndment. - H e r  e ,  

w h i l e  EastSi de may have  a leqi t imc?t?  q r i e v a n c e  a g a i n s t :  L a n d l o r d ,  it. 

h a s  n o t  d e m o n s t r a t e d  t h a t  t.he sevpnt.1) c a u s e  of ac:t..ioin i s  t i m e l y .  

The f a c t  t . h a t  it. i n v o l . v e s  the c:oi!sl:ruction under- thc 1 e a s e  i s  n o t -  

s i . i f f i c i . e n t .  t.c allow the new i-.l a i r r ,  t o  r e l a t e  b a c k  t.o !.he o r i q i r i a l  

compla int : .  The  o r i g i n a l  complaint:. was based upon Landl.ord’ s 

allegedly e x t . r a c t . i n g  $400,000.01) f r o m  E a s t s i d e ,  a n d  s e t t i n y  a d a t - e  

for f u l  1 r en i  p r i o r  t o  when the premises were a c t u a l l y  cornp1 eted. 

Those issues  are n o t  r e l a t e d  to Landlord’s f a i l l u r e  t o  comply  w i t . 1 1  

t h e  ADA, rior does t.he o r i g i n a l  complaint. g i v e  n o t i c e  o f  t h e  fac:t.s 

a n d  o c c u r r e n c e s  g i v i n g  r i s e  t o  a n y  claim f o r  f a i l u r e  t o  comply w i t h  

t h e  ADA. Per~clleton v C i t y  of N e w  York ,  44 A D 3 d  [dl. 736. 

The fact. tthat Lar ld lord  niay have  r a i s e d  \ : h i s  i s s u e  i n  \.he 

r e l a t e d  ac : t l ion  docs n o t  enable E a s t S i d e  to raise this c l a i m  i n  1thi.r; 

action. T h e  Cour t  d o e s  n o t  r e a c h  the yuest.ion of  w h c t h e r  t-tiis 

i s sue  c o u l d  p r o p e r l y  b e  r a i s e d  j r i  \:he r e l a t e d  a c t i o n ,  o r  whet.her 
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t h c s e  r l a i m s ,  t.(j(j, a r c  b a r r e d  b y  t .he  s t a t - u t e  o f  l i m i t a t . i ( : ) n s ,  

kiecause t h e y  ;r3rc)se when t h e  s ! . r u c t i n n  o f  t he  b u i l d i n g  wa.7 

complet-ed and p 1 a i n t . i  ff  tool^, p o : ; ~ ; ; ~ s s i o n  o f  thc t -kea te r - ,  i n  1999. 

Whi.le E a s t s i d e  c o u l d  h a v e  s ~ a q h t .  1 e y a l  redress as e a r l y  ;-I:< 

1399, t h a t .  d o e s  n o t  mean t h a t  i r . s  c l a i m  j.s now barred by  t -he 

st;lt.ut.e of 1 i m i t . a t i  o r i s  . L,aridlord iias a co1-it.j r i u i r l g  o b l i g a t i o n  t-o 

have a valid c e r t i f i c a t e  of  occup3ncy  on t h c  p r e m j . s e s .  See 10.50 

T e n a n f r s  Cor-p. v r , a p i d u s ,  289 ALI2d 14.5 (1'" 13ept. 2001). T h u s ,  w h i l e  

a n y  damages a r i s i n g  Tnore t h a n  s i x  y e a r s  ago c a n n o t  be recovered 21: 

L h i s  ti.rne, E a s t S i d e  can scek i .o  have. L,andlord o b t a i n  a c:ert . if icai .e 

of o c c u p a n c y ,  and  1.0 recove1 damaqes T o r  t h e  f a i l u r e  t o  h a v e  one 

for t h e  pas t .  six y e a r s .  

CONCLUSION 

Accord ing1  y ,  i t  i s  hereby 

ORDERED t . h a t  p l a i n t i  f f' s m o t  i o n  t o  amend  i.ts cnniplnint .  i s  

g r a n t e d  in p a r t ,  t.n t.he e x t e n t .  t h a t  lcave s h a l l  be g r a n t c d  to amend 

t h e  I ir-st ,  sE:C:(.)nd, t . h i  rd, foi.irt.ti, f i f t h ,  s i x t h ,  e iq t i t -h ,  n j  r-ith, 

t.ent.h, e l  e v e n t h ,  t - w e l f t h ,  a n r 3  1 .hir tccnt . l i  c a u s e s  of  a c t i o n  a n d  t.o 

t h i  s e x t e n t . ,  t.tie c:omplai.nt.. is deemed ameridcd i r-i t h e  form proposed  

2,s anriexed t o  t . h e  rriovinq papers ,  and i t  s h a l l  h e  deemed served upor  

.service or a copy of Lhiz o r d e r  wit .h n o t - i c e  of e n t . r y ;  arid i t. is 

f 11 L t he I 

C?RL3LKF,D t l i a L  lc(3ve 1 . 0  a m c n d  t.lie cclmplailit. is dcr l ied  wj t.11 

(7 c3 II :; e L h 3 t. c: 1.1 s c: CI 1 r P .j p e (2 t t o t. 11 P p L (1) p (1) s c't c l  .cj e v e 11 t h i i  1 a c: t i (3 1-i a n c3 

8 
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a c t i o n  is s t . r i . c k e n ;  and i t  i s  f1.irt.her 

ORDERED t h a t  c(3u11sel s h a l l  appear for a s t a t u s  a r i d  d j  s c l o s u r - e  

conference on F r i d a y ,  January 16, 2009 at 9:30 AM ;it TAS P a r t  1 ,  

111 Cf?ri i . re  Street, Room 9/19, New Y o r k  C:it.y, New York. 

D a t e :  December \ , 2008 E N T ER: 
New York, New York 

J.S.C. 

[* 10 ]


