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! pohcy On October 25 2005, F SR h1red Frank G1arnpetru221 (“G1ampetruzzr”) asa rooﬁng labor
o to work at the premrses On October 28, 2005 G1ampetruzm was 1nJ ured by an electncal transformer

o :and allegedly sustarned thrrd and fourth degree burns FSR contacted its broker Baldon Group, Inc
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OPpPOSItioN....cueveeeecssnnsnssennsnnsnesanesenns 5
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The motion by plaintiff Four Seasons Roofing, Inc. (“FSR”) in action #2 for summary
judgment and the motion by Richner’Development, LLC (“Richner”) in action #1 for partial |
summary judgment on its first cause of action are both denied. The cross motion by The Burlin_g‘:ton

Insurance Co. (“TBIC”) for summary judgment in action #2 is granted for the reasons set forth = . |

herein.

FSR was at the time of the incident a rQOﬁng subcontractor. FSR had obtained a commereial b .

general llability pOlicy for TBIC (see Exhibit A annexed to FSR’s motion) for the ‘period May 17,

2005 to May 17, 2006 On May 5, 2005 FSR entered 1nto a contract with Rlchner a general"’ b

contractor/contract manager as a roofing subcontractor on property known as 2 Endo Boulevard

| Garden Crty, N Y (The “premlses”) Inits pohcy w1th TBIC, FSR, the 1nsured named Richner and .

the owner of the premrses 2 Endo Boulevard LLC (“2 Endo”) as addltronal msured under the

(“Baldon”) Baldon 1nformed TBIC of the 1nJury on November 1 1, 2005 (see Exhlblt C annexed to

P F SR’s motlon) or less than 20 days after the 1ncrdent On November 14, 2005 TBIC 1ssued a notlce
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:,:2007 thlrd-party actlon agarnst F SR betame known to TBIC

TBIC should reimburse FSR for its defense of the action and for any costs in any judgment FSR
might incur. FSR contends it would not have gotten the TBIC policy (for a $90,000 premium per
year) if it knew incidents such as the Giampetruzzi incident would not be covered.

Richner commenced this action for declaratory relief as to TBIC. Richner contests the

position of TBIC’s disclaimer under the cross liability exclusion in the policy with FSR. Richner b k‘ ‘

notes Giampetruzzi was an employee of FSR, the insured, not Richner, an additional insured,
Richner states the policy of TBIC should provide coverage to Richner as an additional insured and :
the TBIC should not be able to exclude liability to Richner in the cross liability provision of the ;
policy. Richner also contends the TBIC policy with FSR was, in part ambiguous.

TBIC states it disclaimed the G1ampetruzz1 1n01dent clalms based on Workers’ Compensatronk o

and the employers 11ab111ty exclusion (see Exhibit C, afﬁdavrt of Jeffrey W. Roberts clarms*}g ;

examlner for TBIC, annexed to TBIC’ s cross motron) TBIC’s exclus1on of coverage allegedly

includes any employee of FSR, 2 Endo and/or Richner as the 1nsured and as additional insureds.

TBIC contends all its disclaimers to the various 1nsureds were t1mely since it dlsclalmed only as the e

varrous 1nformat10n ie., the May, 2006 action by Grampetruz21 agalnst 2 Endo and 2 Endo S March | ;‘ !

‘ TBIC found out about Grampetruzz1 S actlon agarnst 2 Endo on December 15 2005 andc’; k_
[ TBIC alleges it promptly drsclalmed coverage to FSR in connectlon wrth 2 Endo s c1a1m agalnst“‘" ,k‘ff;‘ g
FSR. TBIC notes it ﬁrst cited the cross 11ab111ty excluswn as to 2 Endo smce 2 Endo had not -
prevrously asserted clarms nor had FSR’S or1g1na1 clalrn through FSR’S agent Baldon TBIC also\:“' o

‘ found that 2 Endo ] clalms agamst FSR d1d not 1nvolve an “occurrence” as deﬁned under the po

b1t A annexed to FSR’S rnotlon) smce the TBIC pollcy d1d not cover an 1nJury t

¢ of an 1nsured 1n the course of employment

: 1nsurer must come forward to defend rts 1nsurance no matter how groundl :

‘ surt may be (Automobzle Insurance Co of Hartford y Cook 7 NY3d ‘13 1)
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: they were S0 named in the pollcy by FSR (see Yoda LLC v Natzonal Unton Fzre Ins Co of o
““Pzttsburgh 50 AD3d 492). . | | £

| 1nsured’s employee (Tardy % Morgan Guaranty T rust C'o of New York 213 AD2d 296) Where e

s (Unzted‘States deelztjy & Guarantee Co v Annunzzata 67 NY2d 229 andbar coverage to e

‘addltlonal
E AD2d 137) :

to indemnify the insured under any policy decision (Frontier Insulation Contractors v Merchants
Mutual Insurance Co., 91 NY2d 169).

An exclusion for “bodily injury to an employee of an insured if it occurs in the course of
employment” has a plain meaning to relieve the insurance company of liability when an insured or
additional insured was sued on contribution was requested for damages arising out of bodily injﬁry c
to an employee sustained in the course of employment; the Appellate Division Second Departmerr‘r,
recently found such a clause did not require the insurance carrier to defend or indemnify a proper'ty S k
manager listed as an additional insured in a liability policy, on which a construction company’e ;
employee was injured (Bassuk Bros., Inc. v Utica First Insurance Co., 1 AD3d 470). ’

In order for an insurance policy exclusion to be enforced, the language in the policy must be‘ '
clear and unmistakable, and the carrier must eStablish that the exclusion applies inthe particular caSe J
and is subject to no other reasonable interpretation (Junius Development, Inc. v New York Marme L
and General Insurance Co., 48 AD3d 426) '

An employee exclus1on exempts the 1nsurer from providing coverage to an 1nJured S

,employee s employer as well as a general contractor (see Sixty Sutton Corp. v lllinois Unzon‘fi

- “Insurance Co, 34 AD3d 386).

There isno true issue as to whether or not Rlchner and 2 Endo were addltlonal 1nsureds smce

A pohcy whrch excludes coverage for “bodlly 1nJury to any employee of any named rnsured”

unambrguously applres to bar coverage to an. add1t1onal 1nsured agarnst a clarm by the pnmary

provrsrons are clear and unamblguous a court must glve them therr plam and ordlnary meamng”

sured (Consolzdatea’ Edzson Co of New Yorkkv Unzted Coasta ,Insurance Co 216




: ~1ndemmﬁcat10n was sought for damages arlslng out of bodlly injury sustalned to. an employf ‘

l ‘GlampetruZZl sustained in the course of employment (see Guachzchulca v Laszzo N Tauber & 9

f ‘fylt‘Assoczates LLC supra)

: o Exh1b1t A does not refer to any relevant document hereln It does not descrlbe a contract for 1nstance
‘ " , ’between FSR and 2 Endo w1th an 1nsurance pohcy (from TBIC) as an 1nsured contract ? Upon an

k objectlve readlng of the pohcy, there 1s no amblgulty presented by an nsured contract D

L contrlbutron rrndemmty, was not rendered amblguous when read m conjun on wrththe polrcy

e contract hablhtyexclusmn whlch contalned an exceptlon for an 1nsured contract (Monteleone v Crow

ik‘ Underwrzters 97 F3d 632). |

policy in issue does not apply in matters involving bodily injury to an employee of a named insured
such as FSR or an additional insured such as 2 Endo and Richner. At the time of the incident, it is
not disputed that Giampetruzzi was an employee of FSR, and thus the factual scenario herein falls
within the cross-liability exclusion. The cross liability exclusion, without question and without
ambiguity, excludes coverage to the named insured here (FSR) and the additional insured since the |

underlying incident involved an injury to any of the insured’s employees (FSR, 2 Endo and/or

Richner).

A provision in the general liability policy, excluding coverage for bodily injury to‘an“ P

employee of an insured if the injury occurred in the course of employment, precluded coverage to
an insured or additional insured relating to the underlying action brought by the insured’s injured -

employee agarnst the general contractor of the job site where the incident occurred as well as the -

- general contractor’s thrrd party agalnst the insured (Guachzchulca vLaszio N. T auber & Assoczates e

LLC 37 AD3d 760)

The plain meanlng of the exclusion was to relieve the insurance company of 11ab111ty when : s

an 1nsured such has FSR or addltlonal 1nsured such as 2 Endo or Rlchner was sued or"‘r ;

The exclusron in the insurance pohcy for “1nsured contract” (see Exh1b1t A, ﬁ[ 2b) does not .

ass1st the posmon of FSR 2 Endo or Rlchner The “1nsured contract” as deﬁned 1n 19, ps. lO of

o An employer bodlly 1n3ury exclusron whrch clearly barred coverage for all clarms arrsrng

s 1nJur1es even Aif they took the form of a thlrd-party s




‘ :the orlgmal roof work The second alleged contract was for a dlfferent part ‘of the roof at 2 Endo

A court must give unambiguous provisions of an insurance policy their plain and ordinary
meaning and refrain from revisiting the contract/policy (United States Fidelity & Guarantee Co. v T
Annunziata, supra). o

A court should resort to the doctrine of reasonable expectations (of the insured) only When

the phrasing of the policy is so confusing that the average policyholder cannot make out the

boundaries of the coverage (Weedo v Stone-E-Brick, Inc.,405 A.2d 788). FSR contends it would not k .

have paid the $90,000 premium for a policy that does not cover insured employees when injured n -

- the performance of their jobs (such as Giampetruzzi). However the employee of an employer such -

as FSR is covered by Workers’ Compensatlon (see Greaves v Public Service Mutual Ins. Co 5 S

NY3d 120). The policy for a rooﬁng company would be used to cover alleged incidents to VlSltOI‘» o

' to the building, pedestrlans etc., who in our 11t1g10us soc1ety would clearly br1ng an action for

personal injuries if allegedly injured due to FSR’s work on the roof.

Asto TBIC’s disclaimers, where an 1nsurer ] dlsclalmer was based on pollcy exclusion, the : “

insurer was requlred to provide the party with tlmely notrce ofits drsclalmer (see Markevzcs v Lzberty . o

Mutual Ins Co 97 NY2d 646)

 Ani insurance carrler that i 1ssues a d1scla1mer shortly after it begms its 1nvest1gat10n or shortlyk
after it recelved a letter requestmg it to defend and 1ndemn1fy a party is a tlmely one. (see Rael‘

o Automatzc Sprznkler Co,, Inc 14 Schaefer Agency, 52 AD3d 670)

The tlmehness of an 1nsurer s dlsclalmer is measured from the date 1t first recelves?:(:(?:;“”j&‘
1nforrnat10n that would dlsquahfy the clalm (Matter of Arbztratzon Between Allczty Insurance C0‘ e
and Jlmenez 78 NY2d 1054 Ace Packmg Co Inc v Campbell SolbergAssoczates Inc 41 AD3d

12)

Here, the dlsclalmers of TBIC appear, from the record to have been tlmely ‘

Flnally, F SR contends there were two separate contracts 1nvolved herem The ﬁrst was for
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¢

: thls second contract that allegedly lacks the exclusronary prov151on The court cannot deny TBIC 'S

~ DATED: November 19, 2008

(Hammett v Diaz-Frias, 49 AD3d 285; In re New York City Asbestos Litigation, 7 AD3d 285). k‘
Clearly, FSR may use this evidence, even if not “trial” worthy” by TBIC’s standards, to
oppose TBIC’s cross motion for summary judgment. Therefore, the issue of the second contract

allegedly without the exclusion previously discussed at length must be explored.

A party (such as FSR) who claims ignorance of essential facts to defeat a motion for f

summary judgment must first demonstrate that ignorance is unavoidable and that reasonable attempts i

were made to discover facts which would give rise to a triable issue (CPLR 3212[f]; Mahoney v

Turner Construction Co., 37 AD3d 377). Further, summary judgment was not premature where‘a . o ‘ 7

party opposmg the motlon (here FSR) farls to demonstrate an evidentiary basis to suggest that ‘
add1t10na1 dlsclosure mlght lead to relevant ev1dence (Lambert v Bracco, 18 AD3d 619). A party‘ |
‘who clalms 1gnorance of central facts to defeat a motion for summary Judgment must demonstratef“fi":f‘

that the i 1gnorance is unavoidable and reasonable attempts were made to dlscover the facts whrch‘ L

would gtve rise to the trrable issues (Cruz v Otzs Elevator Co 238 AD2d 540)

Here, FSR clalms a second contract (FSR’ s second contract) ex1sts yetit has failed to produce’f- ,

cross-motlon based on a document FSR (or its broker) should have and should have produced._ : L

‘,‘unsworn letter from FSR’s broker Baldon is not sufﬁclent

ThlS constltutes the decnsron and order of thls Court

ENTER




