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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 3 6  

JOSEPH DAMONE, Individually, and as Trustee 
of the Joseph A. San Fillip0 Generation 
Skipping Trust, 

X ____-------____------------------------------ 

Plaintiff , 

- against - 

J O E L  LEVY, 

Third-party Plaintiff, 

Motion Seq 
No.: 001 

Index No. : 
1 0 4 8 8 5 / 0 5  

Index No. : 
57113/05 

(Damone), moves, pursuant to CPLR 3025 (b), for an order granting 

plaintiff leave to file an amended complaint. Specifically, 

plaintiff seeks to add third-party defendant, Jerry Rosenband 

(Rosenband), as a d i rec t  defendant in the initial action. 

For the following reasons, plaintiff’s motion is granted. 

Baakground 

On November 29, 1991, the Joseph A. San Filippo Generation 

Skipping Trust (the Trust) was formed, appointing Damone as the 

trustee of the trust. On March 6, 2001, Joseph A. San Fillip0 
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(San Fillipo), the settlor of the Trust, died. Shortly 

thereafter, Damone met with Rosenband, a certified public 

accountant, who was San Fillipo‘s accountant, to determine the 

steps necessary to administer the Trust and settle San Fillipo‘s 

estate. Rosenband recommended defendant/third-party plaintiff 

Joel Levy (Levy), a t r u s t  and estates attorney. During that 

meeting, Rosenband telephoned Levy, who agreed to j o i n  the 

parties at the meeting. 

Thereafter, Damone and the Trust allegedly retained Levy and 

Rosenband to assist in the administration of the Trust, including 

the determination of tax consequences to t h e  T r u s t  as a result of 

San Fillipo’s death, and the preparation of a Generation-Skipping 

Tax Return for the Trust ( I R S  Form 706 return). The IRS Form 706 

return was allegedly due to be filed by December 6, 2001, however 

it was not timely filed. As a r e s u l t ,  certain penalties were 

assessed against the Trust. 

Rosenband acknowledges that on August 25, 2003, he sent a 

l e t t e r  to the I R S  “with the expressed purpose of getting the 

penalty abated” (= August 25, 2003 letter, Bernstein R e p l y  

Aff., Exh. B; Rosenband dep.,at 50 (Bernstein Aff., Exh. G), and 

admits that he worked on the matter at least through November 

2003 (Rosenband dep., at 52-54, 56). Specifically, Rosenband 

received a response letter from the IRS dated November 14, 2003 

and that he made notes on the letter concerning how to deal with 
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it (m November 14, 2003 letter, Bernstein Reply Aff., Exh. B; 

Rosenband dep., at 56). When asked about the letter, at his 

deposit ion, 

a .  : 
Rosenband testified: 

And you had received the IRS audit information 
request on November 14, 2003 . . .  ? 

A. : Yes, this is the letter I got and you see I 
was making notes on how to deal with it. 

Q. : 

A. : 

Q. : 

A. : 

That's your handwriting? 

Yes. 

And you say you basically sat on it? 

Yes. And then I called up [plaintiff] and 
told him he has to get somebody to do it. 

(Rosenband dep., at 56) . 

In April 2005, plaintiff commenced this action against Levy 

alleging that Levy failed to properly prepare and timely file the 

IRS Form 706 return, resulting in significant damages to 

plaintiff. After serving his answer to the complaint, on or 

about  November 2005, Levy filed a third-party complaint against 

Rosenband. Discovery was subsequently held, and a note of issue 

filed on or about May 20, 2008. 

According to plaintiff, the depositions of Rosenband and 

Levy, which were held in January and February 2008, revealed, as 

discussed above, t h a t  Rosenband bears direct liability to 

plaintiff. As such, plaintiff seeks to add Rosenband as a direct 

defendant. 
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Diacua~io n 

It is well settled that leave to amend a complaint should be 

freely granted at any time absent prejudice or surprise resulting 

directly from the delay to the defendant (see CPLR 3025 [ b l ;  

Liebowit;! v Mount Sinai Hssp . ,  296 A D 2 d  340, 342 [lSt Dept 

20021; Tishman Cons tr, Corp. of  New York v Citv of N,Y, , 280 AD2d 

374, 377 [l’t Dept 20011). Further, leave to amend a complaint 

to add a third-party defendant as a direct defendant is granted 

by the courts where the third-party defendant participated in the 

litigation and is thereby no worse off than it would have been 

had the amended complaint been served as of right ( D u f f v  v Hort on 

Mem. Hosp., 66 NY2d 473, 477-78 [ 1 9 8 5 ]  [citation omitted]). 

Here, Rosenband was brought into this action as a third-party 

defendant p r i o r  to the commencement of discovery and is actively 

participating in this litigation. Specifically, Rosenband has 

actively participated in discovery and c o u r t  conferences, 

including serving a subpoena f o r  the deposition of non-party 

Elizabeth Borer. 

While Rosenband contends that the third-party claims are 

limited to indemnification and/or contribution, the third party 

complaint alleges that “[alny failure to timely file the IRS Form 

706 [return] was due to the inaction of plaintiffs themselves 

and/or their agent”, &, Rosenband (see third-party complaint, 
¶ 11, Bernstein Aff., Exh. C). It therefore, cannot be said that 
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Rosenband did n o t  have adequate notice. Additionally, there has 

been no showing of prejudice (= Abdelnabi v New York Citv 

Trang. Auth, , 273 AD2d 114, 115 [lat Dept 20001, citing Loomis v 

Civetta Corinno C Q ~  str .  Corp., 54 NY2d 18, 23 [1981]). 

As Rosenband concedes, a direct claim asserted against a 

third-party defendant relates back to the date of service of the 

third-party complaint f o r  statute of limitations purposes (Duffv, 

66 NY2d at 4 7 8 ;  Peret iGh V Citv O f  New York, 263 AD2d 410, 411 

[lSt Dept 19991 ) . In professional negligence cases, the statute 

of limitations is three years (w CPLR 214 [6]; a l s o  

Williamson v PricewaterhouseC oopers LLP, 9 NY3d I, 7 [2007]). 

Here, Rosenband argues that the third-party claim against it 

is untimely. Specifically, Rosenband argues that the statute of 

limitations begins to run from December 6, 2001, the date the I R S  

Form 706 return was due to be filed. Rosenband argues that 

therefore, the third-party complaint was due to be filed no later 

than December 6, 2004. The third-party complaint was filed on 

November 14, 2005, which would render it untimely. 

Plaintiff, however, argues that the third-party complaint is 

timely under the “continuous representation doctrine.” “[Ulnder 

the continuous [representation] doctrine, ‘when the course of 

[the relationship] which includes the wrongful acts or omissions 

has run continuously and is related to the same original 

condition or complaint,’ the limitations period does not begin to 
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run until the end of the [relationship]” (Williamson, 9 NY3d at 

8, quoting Bo1:Cria v Citv o f  Ne w Y o r k ,  12 N Y 2 d  151, 155 [1962]). 

The continuous representation doctrine, which is applicable in 

actions against accountants, “must be in connection with the 

specific matter directly in dispute, and not merely the 

continuation of a general professional relationship“ 

Price Waterha use, 252 AD2d 179, 205 [lSt Dept 19981). 

(Ackerman v 

Plaintiff contends that Rosenband continuously represented 

its interests with respect to the Trust and the I R S  Form 706 

return, at least until November 2003 - the date in which 

Rosenband admits working on the matter (Rosenband dep., at 56). 

Using this d a t e ,  under the continuous representation doctrine, 

the statute of limitations would expire in November 2006. The 

third-party complaint was f i l e d  on November 14, 2005. Therefore, 

as plaintiff argues, the third-party action is timely and the 

motion to amend the caption s h o u l d  be granted (Ackerman, 252 A D 2 d  

at 205). 

As such, plaintiff’s motion to amend the complaint is 

granted. 

Conclusion 

Accordingly, it is 

ORDERED that the motion to amend the complaint by plaintiff 

Joseph Damone is granted, and the caption is amended to appear  as 

follows: 
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S PREME C RT O F  T H E  STATE O F  NEW YORK 
C O U N T Y  OF NEW YORK: IAS PART 36 

JOSEPH DAMONE, Individually, and a s  Trustee 
of the Joseph A. San Fillip0 Generation 
Skipping Trust, 

X _________-_______--_____________________-- - -  

Plaintiff, 

- against - 

JOEL LEVY and JERRY ROSENBAND, 

Defendants. 
X 

JOEL LEVY, 

Third-party Plaintiff, 

Index No, : 
1 0 4 8 8 5 / 0 5  

Index N o .  : 
57113/05 

- against - 

J E R R Y  ROSENBAND, 

Third-party Defendant. 
x; 

and it is further 

ORDERED that counsel for plaintiff shall serve a copy of 

this orde r  with notice of entry upon the Clerk of the C o u r t  and 

upon the Clerk of t h e  Trial Support Office (Room 1 5 8 ) ,  who are 

directed to amend their records to reflect such change in the 

caption herein; and it is further 

ORDERED that the motion f o r  leave to amend the complaint b y  

plaintiff is granted, and the amended complaint in the proposed 

form annexed to the moving papers shall be deemed served upon 
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service of a copy of this order with notice of entry thereof; and 

it is further 

ORDERED that defendant/third-party defendant Jerry Rosenband 

shall se rve  an answer to the amended complaint within 20 days 

from the date of said service; it is further 

ORDERED that any additional discovery demands shall be 

served within 45 days of entry of this order, with responses to 

be supplied within 20 days of receipt; it is further 

ORDERED that should Rosenband seek a further deposition of 

plaintiff, plaintiff shall be notified within 45 days of entry of 

this order, and plaintiff shall submit to a further deposition on 

or before January 30, 2009; it is further 

ORDERED that the above limited discovery shall be conducted 

while this case remains on the trial calendar; it is further 

ORDERED that within 20 days of entry of this order, 

plaintiff shall serve a copy of this order upon all parties, 

notice of entry. 

with 
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