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W N  SHERTDAN, 

P lai 11 ti ff, INDEX NO. 
108953/2004 

-against- 

Defendants 625 Management Committee, Sheila Daley and 625 Madison Avenue 

Associates, L.P. s/h/a 625 Madison Associates, L.P. (collectively, the "landlord") move for 

suinmary judgment pursuant lo CPLR 32 12 dismissing plaintiffs complaint and all cross-claims 

against them. Alternatively, the landlord moves for summary judgment on its cross-claim for 

common-law and contractual indemnification against co-defendant Very, Ltd. d/b/a Au Bar 

("Au Bar"). 

Plaintiff Karen Sheridan brought this action to recover damagcs for grievous personal 

injuries she allegedly sustained on November 2, 2002, at approximatcly 12:30 am whcn she fell 

on the stcps lcading down from the sidcwalk into Au Bar, a nightclub in the cellar of 41 East 

58th Street, prerniscs leased by Au Bar from the landlord. 

According to plaintiff, on the evening in question she attended a fundraiser for Cancer 

Care at Tavern on the Green (plaintiffs EBT, p 5 1, landlord's exhibit E), where shc drank two or 
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three glasses of white wine (id, p 00). Around midnight she and several Iriends left the dimer 

and took a cab to go to Au Bar (id, pp 54-55), which had provided the benefit attendees with 

tickets waving the customary cover charge. Au Bar was located two flights below street level; 

after going though thc street entrance there were two sets o l  slairs, separated by a platfonn or 

landing which housed h u  Bar's ticket booth, that had to be traverscd to reach the club's main 

floor. On the way down the stairs, plaintiff fell. She was taken unconscious to New York 

Prcsbytcrian hospital, where she had multiplc surgcries and procedures, including two operations 

involving rcinoval of parts ofher skull (id, p 87), and muscle and artery transplants (id, p 88). 

Froin New York Prcsbyterian she was traiisfcired to Mt. Sinai, where she stayed in a thcrapy 

program until December 3 I ,  2002 (id, pp 80, 74, 15). 

After her release from Mt. Sinai, plaintiffcontracted an inkction in her head (id, p 17) 

which caused some kind of liquid to ooze out of a hole in her head that grcw froin thc size of a 

pea to the size of a walnut and required further hospitalization and multiple brain and vascular 

surgeries (id, pp 17-22, 30, 33-37). As a result of her injuries she was out of work for 11-1/2 

months (id, p 40), and when shc returned had a hard lime doing her job (id, p 41 -42). Plaintiff 

also lost her sense of smell, some of the hearing in her right ear (id, p 45-48, 101-102), and so 

much hair she requircd a hair transplant (id, pp 49-50). In November 2004, she began to have 

seizurcs and was diagnosed with epilepsy (id, pp 7-8). 

As a result of her brain injuries and trauma, plaintiff has no inernory of how or why 

she fell. In fact, she does not remember anything that happened from when she was waiting for a 

cab with her friends at Tavern on the Green until she awoke in New York Presbyterian Hospital 

days later (plaintiffs EBT, pp 7 I ,  74). The friends who accompanied plaintiff to Au Bar did not 
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witness the start of her fall (id, pp 72-73). Based on this lack of direct evidence, the landlord is 

now moving to dismiss plaintifl's complaint on the ground that she will not be able to prove a 

primafacie case of negligencc against it because she cannot cstablish the proximate cause of her 

fall, and even if she could, the landlord, as an out-of-possession landlord, would not be held 

liable abscnt a structural defect in the stairs. 

"It is wcll settled that an out-or-possession landlord .,, is gcncrallyiiot liable for 

negligcncc with respect lo the condition of the dcmised premises iinless it (1) is contractually 

obligated to n u k e  repairs or maintain the premises, or (2) has a contractual right to rccntcr, 

inspcct and make nccded repairs and liability is based on a significant structural or design defect 

that is contrary to a specific statutory safety provision" (Reyes v Morton Williums Associated 

Supewnurkcts, lm., 50 AD3d 496, 497 [lst  Dept20081, citations oimittcd). "An 

out-or-possession landlord with a general right of reentry is not liable for general maintenance 

defects" (DeZHosario v 114 Flftlz Ave. Associates, 266 AD2d 162, 163 [lst Dept 19991). 

It is undisputed that at the time of plaintiffs accident the landlord was out o i  

possession and had a general right of reentry: hrticlc 13 of the leasc (landlord's exhibit K) gives 

the landlord the right to re-enter the premises "to cxamine the same and to make such rcpairs, 

replacements and improverneiits as Owner may deem necessary and reasonably desirable." 

However, the landlord was not as distanced from the premises as it contends. In addition, to the 

right of reentry, the laiidlord had various, less commonplace, rights and obligations with respect 

to the prcmises and particularly the stairs. The same Article 13 gave the landlord "the right at 

any time ... to change the arrangement and/or location of public entrances, passageways, doors, 

doorways, corridors, elevators, stairs ... or other public parts of thc building." Article 4 provides 
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the lal1dlord "shall ~llailitain and repair tlie public portions of the building both cxtcrior and 

interior." The landlord also had thc right to prior approval of all "fixt tires, furnishings, 

decorations or equipment" installed in Au Bar's premises (May 1 I ,  1987 lease rider, 11 4S[b][vii]), 

which would arguably encompass h e  runner on the stairs. Whether or riot tllc landlord availed 

itself ol'its contractual rights of iiccess to the preniiscs and approval of the condilions thercin (scc 

Robinson EBT, landlord's exhibit F, at pp 24-25) is immateiial to the issue orliability (see Tknch 

I' Mo11tcfiot.c Hospirrrl$w C'lii.oiric Discwses, 289 NY 387 [ 19431). 

Evcn niore unusual is the degree of control over Au Bar's actual business that the lease 

vested in  thc landlord. For example, Au Bar had to pay the laiidlord a percentage of its protits 

(lease, at landlord's exhibit K, 7 42). When that provision resulted in tlic State Liquor Authority's 

rejection of Au Bar's application for a liquor license becausc tlic landlord would have had to be a 

joint licensee with Au Bar, the laiidlorcl amended the leasc to proiidc for Au Bar making the 

payments dircctly to onc of its officers, Stephcn Ross, who in tiiiii a p e d  to pay the landlord 

S400,OOO onred by Au Bar uiiclcr the lease, continsent on A u  Bar's getting a liquor license (Jan 6, 

1988 third anicndment to lease). The lease also gave the landlord the right to hire and fire 

Au Bar personnel "whose duties include tlie handling of money, the preparation and handling of 

charge account slips or the recording, processing or reporting of any financial transactions" 

(lease, 7 48[a]). Au Bar \vas also forced by the landlord to hire Howard Stein ("Stein") to nin the 

business, and tiring him constituted a breach of the lease (id, 7 49). The landlord had the right to 

50Y' of the proceeds ii-on1 a sale of Au Bar's "fixtures, equipnicnt or furnishing" (id, 7 [h][ii]). 

While the court is not prepared at this point to espouse plaintiffs characterization of the 

landlord's involvement with Au Bar as a joint venture, i t  notes that i t  is siifticiently different from 
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the traditional landlord-tenant relationship as to dispel any doubts about the landlord's continued 

control after Au Bar gained possession of the premises. In view of this continuing control over 

the prerniscs and thc stairs, the court finds that Au Bar's tenancy does not shicld the landlord 

from liability to plaintiff. 

"Tn order to set Iorth a prima facic case of negligence, the plaintiffs evidencc must 

establish (i) the existence of a duty on dcfendant's part as to plaintifc (ii) a breach of this duty; 

and (iii) that such breach was a substaiitial causc of the resulting injury" (Merino v NEW York 

City Transit Authority, 21 8 AD2d 45 I ,  457 [ 1 st Dept l!J96], affd 89 NY2d 824 [ 19961, citations 

omitted). An accident may have more than onc proximate cause (Nuncz v Recreation Rooms und 

Settlement, h c . ,  229 AD2d 359, 360 [lst  Dept 19961). 

The landlord had "a common-law and statutory obligation to maintain [the] premises 

in a reasonably safe condition" (Delosungeles v Asinti Americcins for  Equulity, Inc. , 40 AD3d 

550, 553 [ 1 st Dept 20071, citing NYC Admin Codc 9 27-128). This duty was owed to plaintiff, a 

member of the public. "Where ... premises are open to the public, the owner has a nondelegable 

duty to provide the public with a reasonably safe premises and a sa€e incans of ingress and 

egress" (Backiel v Citihunk, N A . ,  299 AD2d 504,506-507 [2d Dept 2002]), "which includes a 

duty to provide adequate lighting" (Shirrnan v New York City Transit Authority, 264 AD2d 832, 

833 [2d Dept 19991). 

It is plaintiffs position that the landlord breached this duty by allowing the stairs to 

Au Bar to bc kept in an unsafe conditio11 which caused her fall. 

The court finds that plaintiff has adduced sufficient evidence to raise an issue of fact as 

to whether the stairs were hazardous or defective. Two of plaintiff's friends, Lisa Sollitto 
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("$o]litto") and Kelly Winter ("Winter"), testified about the condition of the stairs on the night in 

question. 

Sollitto described the stairs as "vei-y dark and narrow and steep .... [I]t wasn't a lot of 

space 011 the stair, I just rcmcmber then1 being very narrow and there wasn't a lot of space'' 

(Sollitto EBT, p 21, at plaintiffs exliibit E). "The whole thing was very dark. It was very dark 

when you walk, it was also dark in the actual club. Ijust rcrnember it was darker than most 

places I've ever been to" (id, p 32). Winter's description of the stairs was consistent with 

Sollitto's. "It was vcry dark .... I remember going very cautiously and slowly, the steps were very 

narrow, almost -- 1 was worried about tripping, and I held onto the railing I believc on the left 

sidc .... I didn't fccl like my whole foot would fit on it straight [orward when I went down the 

I 

steps, like I had to turn my feet sidcways" (Winter EBT, p 25, at plaintiffs cxhibit F). ln 

addition, Stcin, Au Bar's president and chief executivc officer at the timc of plaintiffs accident, 

testified that there was a height differential between the mmcr  in the middle and the exposed 

wood part on the sides of each step (i.e., the height of the rug) (Stein EBT, pp 33, 54-55, at 

landlord's exhibit G), and that the lighting on the stairs, compriscd of s o m  lamps and ceiling 

spotlights of unknown wattage, were always kept on a dimmer and were not bright enough for 

him to read a newspapcr even with glasses on (id, pp 29-32). 

While "inadequate lighting does not constitute a significant structural or design defect 

that violates a spccific statutory buiIdiiig code provisions" (Peck v 2-.[ LLC, * AD3d *, 2008 WL 

4821 749, *1 [ l  st Dept 2008]), poor lighting coupled with other "factors, such as inadequate 

warning of the drop, .., inadequate demarcation between raised and lowered areas, or some other 

distraction or similar dangerous condition" may support a finding of liability by thc landlord 
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(Schreiber v Philip & Morris Restaurant Corp., 25 AD2d 262, 263 [ 1 st Depl 1 9661, affd 19 

NY2d 786 [ 19671). For example, a dimly lit staircase with a faulty handrail may form the basis 

of liability against an out-of-possession landlord (see Guzman v Haven Plazu IIousing 

Developvierit Fund Co., 69 NY2d 559 [ 19871). Here, in  addition to the poor lighting in the 

stairs, Winter testified that the stcps thcmsclves were too narrow to be safe. 

Plaintiff also offers thc alfidavit of Denise P. Bekaert ("Bckacrt"), an architect who 

visited the h u  Bar premises on July 27, 2006, and examined the witness depositions and 

photographs of the scene (at plaintiffs exhibit D) taken iinmediately after the accident. The court 

finds Bekaert's alfidavit and report are admissible (compare, Higgins v D & SPlaza Jnc., 8 

Misc 3cl 1028(A), "2-"3 [Sup Ct, NY Co, York, J, 2005l). Bekaert avers that based on the 

foregoing she determined that at the time of plaintiffs accident "thcrc was an unsecured tie-down 

bar on the carpet runner on the stairs pcrniitting the niimer to become loose and creating a fdlse 

edge" (Bekacrt affidavit, 11 4, at plaintiffs exhibit D). She concluded "that (a) the dark curtains, 

walls, carpet, and wooden stairs created conditions that rcduced the delineation and conspicuity 

of the trcad edge creating a hazardous condition for persons using the stairs, (b) that there was a 

failure to comply with New York City Building Code $ 5  27-127 and 27-128; and (c) the 

hazardous conditions did not comply with recognized standards for stair safety" (id, 11 6). Her 

report also notes that at the time of the accident the stairs were covered with patterned riinner in 

dark red and had torn and worn edges. The walls were also painted a dark red (Architect's 

Report, p 3, at plaintiffs exhibit D), 

"On this rccord, it could be found that the stairway constituted a significant structural 

or design defect in violation of Administrative Code of the City of New York tj 27-127 (New 
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York City Building Code), and thus a basis inay be present upon which liability might be 

ilnposcd upon defendant landlord entities, which, although out-of-possession of the subject 

premises, retaiiied the right to re-enter to make repairs" (Kruus v Caliche Realty Estates, Inc., 

289 m 2 d  9 [ 1 st Dcpt 200ll). "[Tlhe breath of thc Administrative Code 6 27-128 is not limited 

to thc structure of thc building itself. ... [I]f an unsafe condition is maintained with regularity 

anywhere on the premises of the building the owner is responsible" (Sergio v Berqolo N. V.,  146 

Misc 2d 101 1, 1013 [Sup Ct, NY Co, Saxe, J, 19901). 

Having mct her burden of proof on this motioii with respect to tlic first two elemcnts 

required to establish aprima.fncie casc ofnegligencc against the landlord (see Merino v New 

York City Traizsil Authorily, supra, 218 AD2d at 457), the dispositive question becomes, is 

"[pllaintiffs claim ... so speculative on thc issue of causation as to mandate dismissal as a matter 

of law" (Clinger v New York City Transit Authority, 85 NY2d 957, 959-960 [ 19951). "Rank 

spcculation is no substitute for evidentiary proof in admissible form that is required to establish 

the existence o f a  inatcrial issue of fact and, thus, dcfeat a motion for summaryjudgment .... 

Even if the plaintiff suffers memory loss as a consequence of the slip and fall, [slhe still must 

present a theory of liability and facts in support thereof on which the jury can basc a verdict. 

Abscnt an explication of facts explaining the accident, the verdict would rest on only speculation 

and gucssing, warranting summary judgment .... Even if an expert alludes to potential defects on 

a stairway, the plaintiff still must establish that the slip and fall was connected to the supposed 

defect, absent which suininary judgment is appropriate" (Kune v Estia Greek Restaurant, hc., 4 

AD3d 189, 190 [Ist Dept 20041, citations ornittcd). 
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Although plaintiffs lack of memory is certainly an obstacle to surviving the landlord's 

summary judgment motion, it i s  riot an insurmountable one. First o r  all, contrary to the landlord's 

contention, there wcre four eyewitnesses to plaintiffs accident, who may not have seen what was 

happening with plaintiffs feet the precise instant they left the stairs, but who can testify about the 

extant circumstances in detail. 

All four witnesscd at least part of the accident. Sollitto did not see plaintiff fall -- only 

land. She was at the landing between the two stairs joking with another fi-icnd "and the next 

thing I knew Karen was on the floor and thcre was a big commotion. I didn't actually see Karen 

fall" (Sollitto EBT, p 22, at plaintiffs exhibit E). "Thcre was blood coming from behind hcr 

head, and she was laying on the floor, and the skirt part ofher dress was up  above where it 

should have becnl' (id, pp 27-28). 

Winter, thc first onc of plainliffs group to go down the stairs, testified that she was 

standing at Au Bar's ticket window, which was on the platform between the two stairs, and "I saw 

out of the corner of my eye, I saw Karen standing behind me, and then when I turned to talk to 

her, she was already in the middle of falling" (Winter EBT, p 24, at plaintilfs exhibit F). "She 

was facing ine so her back had somehow turned, she was just in a slow-motion fall ..., Her arms 

weren't flailing .... 1 did not see her trip, I did not sec her start falling. She was just -- Tjust 

remember that she was facing ine 'cause I saw her face as she fell backwards" (id, p 28). "It was 

a very slow motion fall, there was no tumbling, there was nobody around to help her stop her fall 

or break her Ml.  It  was as if she kind ofjust fell ovcr and down the steps like slow motion and 

landed in a heap at the bottom .... Her dress had flown off up her legs .... She was unconscious 

and there was some blood coming out of her ear" (id, pp 30-3 1). 
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In direct contrast to this testimony, Roger Savage ("Savage"), Au Bar's head of 

security, testified that he personally broke plaintiffs fall. Savage first saw plaintiff when he was 

on the landing and she was a few steps up from the landing. Plaintiff did not appear drunk or 

impaired (Savagc EBT at landlord's exhibit H, pp 34,501. He "saw her lose her balance and head 

towards [him] .... She was all the way on the leIt -- her left. On her left-hand side off the runner, 

on the wood'' (id, p 51). "She was using the handrail" (id, p 54). When she fcll, she "came right 

at me; coming down the stairs right at me .... She was coming down head-first, pretty much. I 

was -- you know, it's hard to explain, but an angle likc ... [a] 45-degree angle .... I turiied toward 

her and -- she fell riglit into me. And I grabbcd her. And I think she probably tried to grab me. 

And thc next thing I know, wc were -- wcre turned and we were heading down the short flight of 

stairs .... And at one point we -- I lost my grip on hcr, and whatever -- if she was holding onto 

me, she lost me too, becausc she went flying head-first down those stairs. 1 was alongside orhcr. 

In fact, she propelled me past her. I wound up about eight feet past her" (id, pp 27-29). 

Stein's testimony is consistent with Savage's. He too observed plaintiff when she was 

a few steps above the landing. When plaintiff fell Stcin saw "her tumbling on top of the pcople 

i n  front of her and barreling through Roger [Savage] who wound up falling off the landing onto 

the level of the club, and then this horrible picture of the young lady lying there unconscious with 

blood coining out of her ear" (Stcin EBT at landlord's exhibit G, p 25). 

Based on the foregoing, particularly Savage's testimony, which supports the inlerence 

that plaintiffs forceful fall while she was holding onto the handrail was prompted by something 

other than a mere stumble, the court finds that plaintiff has raised triable issues of fact about 

whethcr thc landlord negligently allowed the stairs to be in a hazardous condition which caused 
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her accident. Where the particular causc Of an accident is unknown, the plaintiff may proceed 

under the doctrine of res ipsa loquitur. To establish a ncgligence claim based on re3 ipsu 

loquitur, plaintiff must cstablish that the accident (i) is of a kind that docs not ordinarily occur 

absent someone's negligence, (ii) was caused by an agency or iiistruinentality within thc 

exclusive control of the defendant, and (iii) was not caused by plaintifrs ncgligcnce 

(Dernzntossian v New York City Trmsil Authority, 67 NY2d 2 19,226 [ 19861). "However, 

plaintiff need not conclusively eliminate all other possible explanations. I t  is enough to preseiil 

evidencc from which a reasonablc jury could conclude that it is more likcly than not that 

dekndant's negligencc caused the injury" (Pavon v Rudin, 254 AD2d 143, 145 [lst Dept 19981). 

"[Tlhe precise manner in which thc harni occurred need not be foresecable ... [as long as] the 

harm is within thc class of reasonably foreseeable hazards that thc duty cxists to prcvent" 

(Sanchez v State oJ'New York, 99 NY2d 247, 252 [2002]). As discilssed above, plaintiff has met 

this burden. 

There is an additional factor to consider. "[Wlherc the management and control of the 

thing which has produced the injury is exclusively vested in the defcndant, it is within [its] power 

to produce evidencc of the actual cause that produced the accident, which the plaintiff is uiiable 

to present" (Grzfln v Munice, 166 NY 188, 193-1 94 [ 19011). The landlord no longer has an 

interest in the leaschold to the premises (see Robinson EBT, at landlord's exhibit F, p 9) and 

Au Bar has gone out of busincss and lost its lease to the prcmises (Stein EBT, at landlord's 

exhibit G, pp 8-10, 17), although thc new tenant seems to be running thc same business under thc 

same name with Stein still at the helm (id, pp 8, 60). As a result, documentary evidence 

potentially helpful to plaintiff, such as AU Bar's original incident report about plaintiffs accident, 
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appears to have been discarded and the available copies are incomplete (sec Stein EBT, p 58; 

Savagc EBT, pp 14-1 5) .  Furthermore, immediately after the accident, both defendants, unlike 

plaintiff, had the ability and opportunity to examine the stairs for thc cxistence of a defect which 

could have caused plaintiffs fall but chose no1 to do so (see Savage EBT, pp 32-33). Given this 

inequity in acccssibility to the [acts of the accident (see Wright v New Ynrk Cify Iiozising 

Authority, 208 AD2d 327, 332 [ 1st Dept 1995]), plaintiffs amnesia being "clearly a result of the 

accident" (Schechter v Klnnfer, 28 NY2d 228, 233 [1971]), and "plaintiffs showing of facts from 

which negligencc may be inferred, ... a relaxcd standard of proof [must] be applied" (SY~i~k~wski  

vKim, 286 AD2d 282,287 [lst Dept 20011, app dism 97 NY2d 677 [2001], citing Noseworthy v 

City of New York, 298 NY 76 [ 19481). 

Suinmaryjudgment should not be granted if there is any doubt as to the cxistence of a 

triable issuc (Rotzrha Extruders, Inc. v Ceppos, 46 NY2d 223, 231 [1978]). The function of 

summary judbmienl is issue finding, not issue delemiination (Sillnzarz v hen t i e th  Century-Fox 

Film Corp., 3 NY2d 395 [ 19571, rearg den 3 NY2d 941 [ 19571). "The question of proximate 

causc is to be dccided by the finder of fact, aided by appropriate instructions" (Derdiurian v Felix 

Contructing Corp., 51 NY2d 308, 312 [1980]). "The absence of direct evidence does not require 

a ruling in deleendants' favor, for proximate cause may be inferred from the facts and 

circumstaiices surrounding the event" (Ellis v County ofAIhany, 205 AD2d 1005, 1007 [3d Dept 

19941). "[Ilnferences reasonably capable o l  being drawn as to whether defendant's conduct was 

negligent under the circumstances are matters exclusively for the trier of the facts, not for the 

court in a fxt-finding determination" (Myers v Fir Cub Corp., 100 AD2d 29, 33-34 [ 1st Dept 

1984]), dissent by Kassal, J. based upon which majority was reversed at 64 NY2d 804 [ 1985 3). 
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Thc alternative branch of the landlord's motion secks summary judgment on its cross- 

claim for indemnification against Au Bar. In opposition, Au Bar argues that there is no evidence 

it was actively negligent, and there is a possibility that plaiiitiffs fall was caused by a structural 

defect in the stairs, which the landlord would be rcsponsible for under both the lease and the 

Building Code. 

The indemnification provision in Au Bar's lease (Article 54) niakes no mention of 

personal illjury. It obligates Au Bar (Tenant) lo 

indemnify and save hmiless  Landlord and its agents against and from all liabilities, 
obligations, damages, penaltics, actions, proceedings, claims, costs and expenses 
(including, without limitalion, attorneys' fccs and disbursements) suffered, paid or 
incurred by Landlord as a rcsult of (a) any breach o r  any covenant or condition of 
this lease by Tenant or Tenant's , ,. employees, agents, contractors, subtenants, 
licensees or iiivitccs, (b) any and all claims (i) arising from (x) tlic conduct or 
management of the demised prcmises or of any business therein, or (y) any work or 
thing whatsoever done, or any condition created (other than by Landlord for 
Landlord's or Tenant's account) in or about the demised prcmises during the terni of 
this leasc ..., or (ii) arising from any negligent or otherwise wrongiul act or omission 
of 'Tenant or any of its ... employees, agents, contractors, subtenants, licensees or 
iiivitees. hi case any action or proceeding be brought against Landlord by reason of 
any such breach or claim, Tenant, upoii notice from Landlord, shall resist and 
defend such action or proceeding by legal counsel approvcd by Landlord. 

Thus, under this clause Au Bar's duty to indemnify is not triggered until it is dctcrmined that either 

(i) Au Bar breached its lease, (ii) the claim arose from Au Bar's management of its premises or 

business, (iii) the claim arose from something done in or to the premises by someone other than the 

landlord, or (iv) the claim arose from Au Bar's negligence. At this juncture, none of thcse things can 

be determined as a matter of law; indeed, such determinations are intcrtwined with the findings to 

be made by the jury adjudicating plaintiffs claims. "Whether plaintiffs injurics were proximately 

caused by the negligence of [Au Bar, thc landlord], or a combination of the foregoing cannot be 
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determined by the court as a matter of law. Even where the facts are undisputed, issues relating to 

foreseeability and proxirnatc cause should be resolved by thc trier 01 fact (Thorrias v James Wu & 

Sons, h c . ,  184 AD2d 440, 440-441 [ 1 st Dept. 19921). 

Absent a clear contractual expression to the contrary, a cause of action [or 

indenmification docs not arise until the indcinnitee has actually sustained ,z loss, generally the date 

payment is made to thc injured third party (Buy Ridge Air Rights v State ofNew York, 44 NY2d 49, 

54-55 [ 19781). The indemnification clause at issuc "does not evince an 'unmistakable intent' to 

obligatc tenants to indemnify the landlord for injuries to third persons caused by the landlord's own 

negligence with respcct to its non-dclegable duty under Building Code ... 5 27-128 .... An ambiguity 

in this regard is raised by lease provisions which, although obligating the tenant to make both 

structural and non-structural repairs, give the landlord a right of reentry to perform repairs required 

by thc Building Code, and which require the landlord's conseiit before any structural alterations are 

done" (Puller v Sued, 292 AD2d 222 [ 1st Dept 20021). 

The same issues bar summary judgment on tlic landlord's cross-claim for common-law 

indcmnification, since in order to state such a claim "the one seeking indemnity must prove not only 

that it was not guilty of any negligcncc beyond the statutory liability but must also prove that the 

proposcd iiidemnitor was guilty of some negligence that contributed to the causation of the accident 

for which thc indemnitee was held liable to thc injured party by virtue of some obligation imposed 

by law'' (Correicl v. Professional Data Munugement, Inc., 259 AD2d 60, 65 [lst Dept 19991). No 

finding of negligence by anyone has yct bccn inade in this case. 

Accordingly, the landlord's motion for summary judgmenl dismissing plaintiffs 

complaint and all cross-claims against it is denied in its entirely. The landlord's altcmative requcst 
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for relief, summary judgment on its cross-clairn for indemnification against Au Bar, is denied as 

premature. 

This decision constitutes the order of the court. 

DATED: j ,2008 
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