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ORDERED that the motion (0 10) by defendant, Advantage Rental Center, for an order 
dismissing plaintiff’s first cause of action and for an order granting summary judgment on its cross claim 
ti,r common 1 aw indemnification from defendantlfourth-party plaintiff, Vermeer Manufacturing 
(‘ompanv. is denied; and it is further 

ORDERED that the cross motion (0 1 1) by third-party defendant/fourth-party defendant, Dunne 
I I I  the Sun, for an order granting summary judgment dismissing the third-party and fourth-party actions 
:is against it ,  is denied. 

111 this action, plaintiff, Joseph Jennosa, seeks damages for personal injuries he allegedly 
sustained on April 19, 2003, while employed for third-party defendant/fourth-party defendant, Dunne in 
the Sun (“Dunne”), and performing landscaping duties at the premises owned by defendanthhird-party 
plaintiff. Nicholas Governale (“Governale”), located at 323 Lake Avenue South, Nesconset, New York. 
I’laintifl‘allcgcs that his employer rented a stump cutter on that day from defendant, Advantage Rental 
Center (“Advantage”), which was manufactured by defendadfourth-party plaintiff, Vermeer 
Manufacturing Company (“Vermeer”). Plaintiff alleges causes of action sounding in common law 
negligcnce and strict products liability. Plaintiff testified that while he was operating the stump cutter at 
rhc end of the day, he noticed a piece of hose and lowered the idle of the stump cutter, disengaged and 
r.aiscd thc cutting wheel but did not shut down the engine. He further testified that he walked away 
!ion1 the stump cutter, grabbed the hose and his hand was pulled into the stump cutter, causing severe 
rnluries to his right wrist and hand, requiring surgery. 

13v his cornplaint and bill of particulars, plaintiff alleges that Advantage was negligent in its 
maintcnance, repair, and/or modification of the machine. Advantage moves for summary judgment 
Jismissing plaintiff‘s common-law negligence claims as against it and contends that there is no evidence 
which demonstrates that it improperly repaired or maintained the machine or that its actions proximately 
caused plaintiffs injuries. 

In support of the motion, Advantage submits, among other things, the pleadings, bill of 
particulars, the examination before trial testimony of the plaintiff, non-party Hector Rodriguez 
3 “Rodrigue7”). Raymond Enste and Ivan Brand. Rodriguez testified to the effect that he was the co- 
\)\mer o1‘Dunne at the time of the accident. He stated that he did not witness plaintiff s accident. Dunne 
Iiad been rctained by Governale to perform general spring cleanup of the grounds on the premises as well 
<is lo remove tree stumps, according to an oral agreement between Rodriguez and Governale. He stated 
Ihat he hired plaintiff approximately two weeks prior to that day. He rented the stump grinder on April 
1 q. 2003 and began operating it at the job site. He ground twelve of thirteen stumps. Plaintiff cleaned 
lip t i le debris along with two helpers. He stated that plaintiff operated the machine to the extent that he 
wo\ ed i t  to cadi  stump for Rodriguez. 

In thc afternoon, Rodriguez needed to leave for a short time to obtain money from the bank to 
!>a? his workers. There was only one stump left to grind. He instructed plaintiff how to control the 
inachinc and when he felt satisfied that plaintiff was competent, he left the job site. He later received a 
telephone call by another worker that plaintiff was injured. Rodriguez stated that he returned to the 
prcniises and found plaintiff holding his hand with a towel and observed bone fragments near the 
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mac.hinc. I le stated that lie had rented this machine several times before and was aware that it took three 
io  l o u r  minutes for the cutter wheel to stop turning after the machine was turned off. While Rodriguez 
operated the stump cutter, he did not encounter any hoses, however, he recalled being told by Governale 
that there was an underground sprinkler system. 

Piaintiff testified to the effect that on the date of the accident, he was employed by Dunne as a 
.;tipervisor performing landscaping and lawn maintenance. He stated that he was familiar with operating 
.I stump grinder lrom previous experience. He stated that he operated a similar Vermeer 252 stump 
grincier 25 to 30 times. He and the two helpers were told by the boss, Rodriguez, that they would be 
:learing stumps on the date of the accident. They stopped to pick up the machine from Advantage 
Ilental Ccnter. When they arrived at Governale’s premises, Rodriguez showed him the stumps. 
Rodriguez also showed plaintiff how to operate the machine, the controls, how to engage and disengage 
die cuttcr whcel with a switch and how to shut the machine down. As stated above, as he was grinding a 
\tuinp. hc observed a piece of hose. After he disengaged the cutting wheel, he stepped away and pulled 
die piccc of hose. and was pulled by the machine toward the cutting wheel. He did not recall the 
warning stickers on the machine and was not informed of them by Rodriguez. 

MI-. Rayniond Enste testified to the effect that he was the president of Pifco, Inc., and the owner 
‘ ) I  Advantage at the time of the accident. Advantage sells and rents machines to contractors and the 
wncral public and also makes repairs. He stated that Advantage purchased the subject Vermeer 252 
.;tump grinder on or about July, 1996. He learned about the accident when the machine was returned and 
Iic took i t  out of service by placing it in the warehouse. He stated that Advantage performs its own 
niaiiitenance and repair to the Vermeer 252 after each rental. However, he stated that there are no 
rnaintenance rccords on the subject machine prior to the date of the accident and after the accident. His 
records revcal that maintenance was once again recorded sometime in November, 2004 when it was 
vlnccd i n  service again. The machine was subsequently inspected by several people, however he was 
iinaware ofthe rcsults of the inspection, and is unaware if its condition was the same as prior to the 
!nspectioii I le stated that regular maintenance includes changing oil and oil filters, lubricating points, 
<:hanging tccth and checking belt tension. He stated that there were no injuries or complaints related to 
thc whject machine prior to plaintiffs accident. 

Mr.  Ivan 13rand testified to the effect that he is employed by Vermeer Manufacturing Company as 
I wi ior  technical coordinator and product safety manager. He stated that he inspected the subject 
machine after thc injury was reported. He wrote a report and took pictures. He checked the machine’s 
cwitrols, pcrl’ornied an overall check of the safety signs and the general condition of the machine, 
*ncasurcd the cutter wheel guards, measured stopping times and checked the wheel lock pins. He was 
s l o t  ‘iwarc how the accident happened. At the end of the inspection, he concluded that the hydraulic fluid 
ievel wits low and that the safety bar was abnormally positioned. He further noted trauma to the cutter 
ivlieel guard with bending which resulted in the guard resting somewhat lower in its resting position. He 
c o u l d  not say whether or not the machine had been repaired or modified. However, in this position, the 
;~iartl would interl‘cre with cutting a stump. 

Pursuant to CPLR 3212, a motion for summary judgment “shall be supported by affidavit, by a 
t c y !  ol‘the pleadings and by other available proof, such as depositions and written admission.” If an 
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t i [ t o r i i q  iacks personal knowledge of the events giving rise to the cause of action or defense, his 
m c i  I lary al’tidavi t, repeating the allegations or the pleadings, without setting forth evidentiary facts, 
o;innot support or defeat a motion by summary judgment (O/un v Farre// Lines, Inc., 105 AD2d 653, 
481 NYS2d 370 [l“Dept 19841, a f d  64 NY 2d 1092,489NYS2d 884 [1985]); Spenrmon v Times 
Square Storm Corp., 100 AD2d 964,475 NYS2d 348 [2d Dept 19841); Weinstein-Korn-Miller, NY 
C‘i\ i l  I’rac 11 32 12.09 [2d ed]). Moreover, it is well settled that a party opposing a motion for summary 
ludgmciit must assemble, lay bare and reveal his proof in order to establish that the matters set forth in 
his pleadings arc real and capable of being established (Castro v Liberty Bus Co., 79 AD2d 1014,435 
VTiS2d 140 12d Dept 19811). 

I he Coui t tinds that defendant Advantage has failed to provide sufficient admissible evidence 
v,hich shows rhat it was not negligent. Issues of fact exist regarding whether the cutter wheel guard was 
almorniall y positioned and/or damaged prior to the accident, which may have proximately caused 
plantifl’s iii.iuries. In addition, no evidence was submitted regarding the condition of the subject 
machine prior to April 19, 2003, inasmuch as Advantage conceded that the repair records are no longer 
asailable. Thus, Advantage has not demonstrated its entitlement to judgment as a matter of law by its 
l‘nilurc to cstablish that it was not negligent in the maintenance and repair of the subject stump cutter 
prior to the plaintiffs accident. Consequently, the branch of Advantage’s motion for an order granting 
summar> judgment on its cross claim for common law indemnification against defendanvfourth-party 
plaintiff Vermeer is denied as premature. 

I tirning I O  the cross motion by third-party defenhnvfourth-party defendant Dunne, who seeks 
srininiar! judgnicnt on the indemnification claims by defendantkhird-party plaintiff Governale and 
J c  Icndaiitilburtli-party plaintiff Vermeer, Dunne contends that Hector Rodriguez was not negligent in 
lea\ ing plaintiff to operate the stump cutter in his absence after learning that plaintiff had prior 
e.;pericncc with the operation of the machine. Plaintiffs testimony that he had prior experience and that 
h l r  Rodriguez showed him the controls and observed him with the machine supports Mr. Rodriguez’ 
opinion that plaintiff was competent. In opposition, however, both Governale and Vermeer claim that 
Roitriguc/ was negligent by his cursory demonstration to plaintiff, his failure to inform plaintiff that 
tiicrc was an owner’s manual on the machine which provided operating instructions, and his failure to 
\ tarn plaintiff that the cutter wheel would continue to spin even after it was disengaged. 

Ne\\ York Workers’ Compensation Law 0 11 shields employers from third-party actions seeking 
coiitrtbution or  indemnification (see, Schrumm v Cold Spring Harbor Lab., 17 AD3d 661, 793 NYS2d 
5 3 0  12d I k p t  2005]). The statute allows a third party claim against an injured worker’s employer in only 
t \ v o  circiinistanccs: where the injured worker has suffered a “grave injury” or the employer has agreed to 
indemnification pursuant to a written contract (see Flores v Lower Eust Side Serv. Ctr., 4 NY3d 363, 
795 NYS2cl 491 120051, rearg. den. 5 NY3d 746 [2005]). Here, Mr. Rodriguez testified that there was 
, in  oral agreement with third-party plaintiff Governale regarding the details of the work to be performed, 
.ind thus no written contract existed. However, Dunne has failed to submit competent medical evidence 
io prove that the plaintiff did not sustain a grave injury, as alleged by both Governale and Vermeer. 
I h u h .  Iliinnc has failed to demonstrate its prima facie entitlement to judgment as a matter of law that it 
h u l d  not be held liable for indemnification of Governale and/or Vermeer. 
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Zccordinply, the motion by Advantage for an order granting summary judgment dismissing the 
plaintilT’s cause of action as against it and on its cross claim as against Vermeer is denied. Likewise, the 
iross motion by Punne for an order granting summary judgment dismissing the third-party and fourth- 
p r t !  actions is denied. 

J.S.C. 

FINAL DISPOSITION X NON-FINAL DISPOSITION 
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