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Indcx Number l06646/2006 
Mot. Seq. No. 1)04 
Sub 111 i s s i o n Llate 10-8-08 

1 Mot. Cal. No. - 

DECISION AND ORDEII 

PAUL G. FEINMAN, ,r.: 

Mayor Michael R .  I3lnoinberg, h e  City of New Yo&, Ncw York City Deparhncnt of 

13uildings, Board of Standards and Appcals o l l l ~ e  City of New York, and T,andnzarks 
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p ~ ~ s ~ ~ i i l  to CPI ,R 321 1 to dismiss the coiiiplaint against them. Plaintiff opposes the motion. For 

the reasons set lortli below, the motion is grantcd in its entirety. 

Firctiinl niid l’roceclirral Brrckgroiiiicl 

Plaintiil‘9“’ & 10“’ Strcct I,Lc‘ acquired tlic property at 605 East 9“’ Street (dWa 305 Fast 

10Ih Street), New York, New York ~ r o m  tlic City of New York at ;in auction oil .luly 20, 190s for 

tlic sum of $3.15 million (Coiiipl. 1111 8, 34; Dcfs. hl‘fii. in Siipp. oi‘Mot. [hereinafter “Walers 

Al‘f.”I 111T 9, 10). Title to the properly was transfcrred to plaintil1oi1 July 21, 1999 sub.ject to the 

following rcstriclion: ‘‘1 Jse a i d  develop men^ of this subjcct propcrty is restricted aiid limited to a 

‘C‘ommunily I:acilily IUsc’ as deflncci in the New York C‘ily Zoning Resolulion (hereafter ZR) as 

existing on the dale of the auction” (Compl. 117 11, 52-53; PI. Memo of L A W ,  17. 5 ;  Watcrs Aff. 11 

lo). The premise is occupied by a 135,000 square foot fivc-story former Ncw York City Public 

Blementaiy Schuol (hereinafter “the huilding”), which was closed in 1977 (Compl. 7 29; Waters 

Aff. 11 9, Ex, A).  

Plaintilf initially rcpresentcd to 11ie community that it would rcstore and mailllain the 

building filr education, licallhcarc or not-for-profit serviccs ( Watcrs Ail. 711 14, 1 S). According 

to plaintiff, it contemplated providing low-incomc housing and programs to scniors, arid d o m w  

of organiAcsns initially cxpressed interest in lcasitig thc property l i ~ r  this purpose (Coiiipl. 11 

64-67). Plaintill’nllcgcs that City officials threntencd these orgaiiimtions with the loss of city 

and/or state fiiiidiiig il’iliey wcrc io occupy plaintiff’s cniiimunity fi-rcility (Chmpl. 1/11 70-75). 

IJnable to lease the coiiiniunity space, plaintiff decided lu build l-1 durmi tory 011 the properly 
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(Cotiipl. 776). Prior to liling its initial permit,’ plaintiff had scvcral iiicctiiigs with Robert 

I’ieriiey, Chair of the 1 mdmark Preservation Coriimission (hereinalter “LPC”) and 1T)epirty 

Mayor Doctoroff s staff in which plaintiff expressed an iritcrest in the huilding and submittcd 

plans for the proposed dormitory (PI. Memo of I,aw, p. 7). 

On October 19, 2004, plairitifr applied lo [he New York City Departmen1 of I3uildiiigs 

(hereinafter “1X)H”) for a pcrmit to coiistmct a niiictccn-story, 805  bed “college or scliool 

dormitory" building (Compl. 7 100). A “college c)r school dormitory” is ;L “Use Group 3” (UG3) 

comniunity liicility use, which falls within the terms ol‘lhe property’s deed reslriction (Compl. 

17 60,C; I ; Waters Ail: 7 17, lii. 6). DOR inlerprets the ZR lo reqiiire that a LJG3 cloriiiitory use be 

owned by or opcratccl by, or on behalf of, a qualified educational institution to lioiise studenls 

cnrolled at its institution (Waters All: 71 S). PlainlilT i s  not siicli an institulion m d  its pl-oposcd 

doiiiiitory is riot afftliatcd with any collcgc or scliool (Waters Aff. 1111 16, 18). Allernalively, 

DOH required plaintiff to show a n  “institutional Iiexiis” with [lie proposed dormitory’ (Waters 

All: 7 18). DOR ohjccted to plaititill’s Novemher 29, 2004 applicalion in which it sought to 

substantiate the i ise as cz donnilory, b y  submitting a dccd or lc3.c;~ li’o~ii an educational institution 

(Watcrs Aff, 7 21 ), 13013 rcquircd plaintiff to demonstrate a legally binding relationship with an 

educational institution prior to the 130B’s issuance of a permit authorizing the facility to be 

constructed and used as a IUG3 dorinitoiy (Compl. 11 173; Watcrs Aff. 11 21). On March 21, 

- __ . . . - __ 

’ Fivc years elapsed from the lime of plaintirr’s pwchnse of the property to the lime lhal 
it sought to pirt lhe properly to its pmposed usc duc in p:irt to comiiiunity litigatiuii between El 
Bohio Public Development C‘orporation and Charm, Inc., tlic tenants of thc building, who soiigllt 
to prevent the Cily h i i i  selling lhe property and closing 011 its auctinn. (PI. Mcnio ol‘Law, p. 6; 
Waters AlT. 7 13). 

’ The DOR has now codilied this requirement in K L ~ C  1 $ KCNY 5 1-01, 
3 
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2005, DOB rc.jectcd plaintill’s position that its proposal qualilied as a TJG3 dormitory (C‘ompl. 7 

127). 

On April 20, 2005, pluintiil‘ iiled an administrative appeal with tlic h a r d  01‘ Standards 

aiid Appeals o f  thc City of New York (hcrcinnfter “BSA”), which on October 18, 2005 denied 

plaintiffs appeal and aflirmcd the 13013’s cleleiitiinalion (C‘nmpl. 11 178). Also on October I 8, 

2005, the 1,IY’ calmdared the building as a potcntial Ncw York City Imdniark and subsequently 

hcld n public liearing to considcr thc buildirig’s potential (Watcrs Aff. 11 26). On June 20, 2006, 

1,PC designated thc property ;IS a landinark duc to its specid charactcr, liistoiy and nesthelics, 

along with its value as part ofthe development and culli1raI licritage of New York (Waters A K  

1111 27, 28, Ex. F). 

Plaintiff coiiimcnced two separate Articlc 78 proceedings. (’hc procccditig challenged 

tlic landmark dcsignatinn or its building by T , P C  By decision and judgincnt dated November 12, 

2008, aiiotherjiisticc of tlic Supreme Court dcnicd phiritilf’s petition (,See, Y‘” CY. IO‘” SI. L L C ’  1’ 

NIT’  Lcmdn~arkr ~ ’ ~ ‘ i ~ ~ ~ ~ t ~ i ~ ~ i l i o ~ 7  C‘ommi~rsion, 2008 N Y  Slip Op. 33097(LJ), Sup. Ct. N Y  (’0. Nov. 

12, 2008). The court found that I ,PC:’s determination that thc buildiiig was a landmark due to its 

historical aiid cultural signilicancc was borne out by the evideiicc bcforc thc IN’, and was 

therefore nol arbitrary or capricious. l’he court also found I l ~ t  L1’C had given a rational 

explanation as to  why i t  did not conduct a lmiditiark evaluation at the time ot‘ the aiiction. 

‘The other Articlc 78 proceeding was commenced in Novenibcr 2005; in that proceeding 

plaintiff sought to set asidc as ar-hitrary and capricious the T3SA’s cletermination upholding tlic 

DOR’s dccisioii regarding the proposcd dormitory use (C‘ompl. 11 182; Watcrs Aff, 7 23, Ex. D). 

Hy decision and jiidgnicnt dated July 18, 2006, the court fo~iiid the Dol3 irnd BSA’s denial ol‘ 
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pIrtintiWs application was not arbitrary or capricious (9''' mLi IO'" Xtrcct L. L. cy. v ~ 0 ~ u . d  of' 

StmcIwds mil Appca1.c (?j'City of'Nci i~ York, 12 Misc. 3d 1 1 83A I Sup. C1, NY Couiity 

20061 [Stalln~an, .I .-I). Plaintill. appealed, and by decision datcd May 29, 2007, thc Appellate 

Division, First 13cpariment reverscd, holding ~ h a l  D013's denial oi' plainti Tf s applicahii was a11 

"iiiipeiiii i ss i b I c ad minis trati vc ail t i ci palory punish merit" and Ihat it coil Id  no^ here fore dcn y ;I 

pcrrnil based oii a possible liiiure illegal usc (I/M/O 9''' nnd IO'" ,Streef L.L.C:'. 17 Rorrrdqf 

Stntdr~rds rriid Appc(11.~ of'C'i[y r!fWcw Ywk,  43 AD3d 36, 37 11" Lkpt. 20071). BSA appealed. 

'h Court of Appeals, rcvcrscd the Appellate Division, holding that whcre "officials rcaxonably 

lear that tlic Icgal use proposed for a buildiiig will prove iiiipracticahle, it is not iinproper 10 

insist on a showing that llie applicaiit can actually do whal it says it will do" ( I / A 4 / 0  9'" crizd IO'" 

,S'rrccl L.1,. C '. v LiocrrtE of'StancJr-rids itnd AppCw1.v ofCity o/'Ncw Tiwk 10 NY 3d 264, 269 1.2008]). 

The Court dctcriiiined that the City ol'llcials did not act arbitrarily 01' capriciously in dcnying 

plaintiffs applicalion li7r a building peimit, rcversed the Appellate Llivision's order and 

reinstated tlic Supreme Court's judg:ment dismissing the petition ( 1  0 NY3d at 270). 

On May IS, 2006, plaintiff tiled the instant suninions and vcrjlicd complaint in which it 

asscrts a lirst caiisc of action against all dcfciidants lor regulatory taking under the Filih atid 

Focrrtecntli Amcndments to tlic I.J.S. Conslitution and ror deprivation ol' plaintiff's fcderal civil 

rights i n  violation 01-42 1.J.S.C. 9 I983 (Vcr. C.'ompl. 11 232). PlaintiK's socoiid c u s e  of  action is 

asscrtcd against all defcndants I'or regulatory taking iiiiclcr Article I, Scction 7 ol'thc New York 

Statc Conslitiitioii (Vcr. Compl. 7 235). i'laintill's third c;iuse ol'actioii against all delendants 

claims ;I violation of plaintill's due process rights under the Fifth and Fourtccnth Aiiienclmenls 

to the U.S. Clonstitutioi-1 and dcprivation of plainlil'l's fcdcral civil rights in violation of 42 
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U.S.C. 4 1983 (Ver. Coiiipl. 7 244). ‘I‘hc fc7 Il-th cause of aclioii, also asscrtcd against all 

defendants, claims a violation of plaintill’s duc process rights d e r  Article T, Scctioii 6 of the 

New York Statc C‘onslitution (Ver. Coiiipl. 7 253). ?’he fifth cause of action, asserted against 

defcndants Mayor 13looiiiberg and tlic City oF.Ncw York only, a1 leges tortious intcrference with 

prospective business relations; plainti L‘T claims that defendants’ “sole intent was to hami 

plaiiitirl”(Ver. Compl. 117 360, 264). Plaiiitil‘l‘also allcges that the Mayor “acted i n  his own sell’- 

intercst” in interlring with plainliffs prospective business relations (Compl. 711 156- 158). Thc 

sixth causc of action, agaiii only asserlcd against dei‘cndnnts Mayor Rloon-ibcrg and the City of 

Ncw Yorli, souiids in prima facie tort (Ver. Coiiipl. 7 269). I’lnintill‘s seventh and h a 1  cause 01‘ 

action, for hreach ol‘ ihc iniplicd covenant of good fiiith and h i r  dealing, is alleged only against 

the City ofNew York (Ver. Coinpl. 7 275). Plaintiff seeks to recover ; in  exccss of.RI00 million 

i n  damages, plus punitive damages, costs, and altorncy’s fees (Vcr. Compl. 77 12, 273). 

In July 2006, delindants i1-ioved pre-answer lo dismiss plainli WS complaint pursuant to 

CI’LII 321 1. Service of notice of this motion triggered the automatic stay of discovcry under 

CPI,R 3314 (h). I n  Augiist 2006, this courl, with the consent of all pariies, staycd all 

proceedings in this case pending Filial determination ol‘ the appeal ol‘the Article 78 proceeding 

which, at that time, was ,szhjm’Zce in tlic Appellatc Ilivjsion, First 13cpartment. AAcr the First 

Dcpartruent rendered it decision in that mattcr, this court, b y  decision aiid order datcd . M y  25,  

2007, ordered Ihc City’s motion to disniiss restored l o  the calendar. ‘I’hc cuurl also dcnied 

plaintifi’s request for iinmcdiate discovciy. The partics stipuhtcd on October 23, 2007 to ;I 

fi~rtlicl- slay of this matter until after a niliiig by the Court ol‘ Appcals (in the City’s denial of‘ 

plaintiff s petmiit application (Watcrs All‘. 71 37). On October 4, 200’7, plaintiff filed a motion for 
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a limited vacatur of the nulomatic stay oi’discoveiy undcr CPLR 32 14 (b), which this court 

dcriicd hy  decisioii dated January 23, 2008. On JUIY 16, 2008, tlic City re-filed its niotion to 

dismiss, which is now belbre tlic coitrt. 

Pnrties ’ Coii trir lions 

1kfendant.r: arguc that they arc cntitled io dismissal on the grourids that llle allcged 

impropcr action - DO13 and HSA’s dciiial o f a  building pcrmit lo plaintiff- lias been upheld by 

the Coiirt of Appeals as being a lawful acl (Watcrs AK 7 6). 13efcndants contend that “the vast 

majority of plaintiff’s complaint is barred by the tioctri tics of reLsjiidic~ifii and collateral 

cstoppel.” Deleiidants fLirther contend that plaintiff’s other causes oi‘ action thal are “not 

specifically precluded by the C’oiirt ol‘ Appcals decision, arc largely based upon ‘inlorinntion and 

belief and conclusot-y allcgations wilh i i o  factual support and should be dismissed” (Watcrs All‘. 

7 7). 13cfcndanls also argue that plaintiffs claim alleging an uncunstitutional Inking hy the LPC 

is not ripe, since plaintiff has neither applied for, iior lias been denied, a pcrmit by LPC (Waters 

Aff. 11 7). Defendants argiic tha t  there has been 110 tortious interfterencc with prospcctive 

business relations, since “plaintifi‘has not allcgcd that any coiilract would have bccii ciitered into 

but for the City’s actions nor that the actions were motivated solely by nialicc” (Waters Aff. 11 7). 

Finally, defendants argue that plaintill‘s causc of action for prima fiicic tort should be disiiiisscd 

becausc plaintill’has not pleadcd malice nor special dniiiages (Walers Aff. 11 7). 

In upposition, plaintiif‘ argues both that thc Cily’s regulatot-y taking is tantamounl lo 

condeiiiiiation requiring h e  City to compensato plaintiff‘and that, tlic City’s “tinmisonable md 

onerous regiilatory actions,” i.e., the landiiiarking ol‘plaiiitiff’s property, rcsultcd in “a 

signilicaiit loss in thc valuc o f  its Properly,” which also dcnoles 21 tnkiiig (PI, Memo of Law, pp. 
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IS, 17). PlainliiTiilso argiies that, contrary to dcfendants’ coiilentioiis, the legal doctrines of T P . ~  

juu‘icrrtLr and collateral estoppel do not apply i n  lliis action (PI. Memo ol‘Law, p. 36). Plaintill’ 

first coiitelnds that w , s L i z i d i L z / l i  is inapplicd~lc, hccause tlic taking claims in  the Veri lied 

Chiiplainl itre iiot based solely on the denial of the hrilding permil, and instcad derive from thc 

loug series ofiIIcg:al and impropcr acts talccn by City officials, which resulied in ihe total loss of 

the properly’s valuc, as well as the impropcr landmarking ol‘ the propcrly (Pl. Mcnio of Law, p. 

38). Plainlirl‘next conlends that collateral estoppel is also inapplicable, siiicc the doctrine only 

bars rcliligatioii oI‘jssues that were “actually litigaled and determincd” (PI. Mcnio or Law, p. 

39). P1iiintiff;irgiies that the Court of‘ Appeals did not dctenniiie the issue of whetlicr plaintiff 

was discriininalorily singlcd out for unpreccdcnted treatment, whcthcr the L)(I)R’s actions werc 

part of a patturn of wroiigcloing to thwart plainti [t’s rights, or whether. thc acts of the DOE and 

other agencies stemmed from an  iinpropcr political deal (PI. Memo ol‘T,aw, pp. 39-40). 

Plaintifl also argucs that  City officials intentioilally interfered with plaintift’s prospcctive 

business rclations by “tlircatcning a tiiultitude ol‘schools and universities, including New York 

IJniversity, with tlic loss of state and/or city funding sliould lliey ‘get involved’ with 91h & IO“’ 

St.’s pro.ieect” (Pl. Memo of I,aw, p. 1 0 ) .  T’laintii’f contends that a Idtcr from the Pucrto Ricnn 

Council dated April 1 ,  2005 states that the Cily is now “tliimtcning tlie universities thal could 

bencfit by this proposed developtneiit project” (Pl. Memo of Law, 17. IO) .  

PlaintiV fiirther argiies that in xldition to the incidcnts ol‘ thrcats arid economic cocrcioii 

against iioii-prolit organizations, bcliools, and univcrsities, scvcrnl City officials, iricludirig Mark 

Ricks, Senior l’olicy Advisor or  Dcputy Mayor Doctoroll‘ and Josh Sirelinan, Chief of Stall‘ of 

the Deputy Mayor, overtly threatciicd to block pl~iiiitifl’s projcct b y  informing plainlill’s 
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principal, Mark Singer, that they inlend to “hloclt any iisc 01‘ tlic property" by plaintiff, whcthcr 

as a dormitory or any otlicr community hcilily (Pl. Memo of Law, p. 12). According to 

plaintifl: R i c h  informed plaintiff‘ that in rcfcreiice to aiiy development on the property, “it ain’t 

happening in Ihis lii‘elinic,” nncl statcd that “this is not aliout getting a fair deal. It’s about what 

we are willing to givc you” (PI. Mumo of I A W ,  p. 13). Plaintiff states that the landmarking of 

the building occurred shortly aficr thc officials’ threats (PI. Memo ol‘Law, p. 14). 

Finally, plaintil‘f argues thal tlie City breached its covcnant of good faith and fair dcaliiig 

by selling tlic propcrty to plaintil‘l’with only Use Group 3 restrictions, and then subsequently 

changing the ternis or‘ the salc by landmarking the building seven years later (PI. Memo ol‘Law, 

p ,  SO). Plaintil‘l‘conlends ihal the (‘ity acted in Lbvarioiis illegal and improper ways in ordcr to 

dcprivc plaiiitifi’of the riglit to receive thc hcncfits undcr tlic 1999 coiitract” and thus, 

del‘endants’ niotioii to dismiss the coinplaint in its entirely should bc dcnicd (PI. Mcmo of IAW, 

PP. 50-51). 

L e g d  Annlysis 

Gcncrally, on a motion to clisrniss brought pursuant to C‘I’Ll< 32 1 I ,  the court must 

“accepl the facts as allcgcd in  lie coiiiplaint as true, anti accord p1aiiitifi-s thc bciicfit of cvciy 

possible hvorable inlixncc,  arid dcterniine only wliellier h e  fiicts as allcgcd fit into any 

cognizable Icgal thcory” (Mo~-gcn~?iow &Lathant v Batik o f N  1’ 

dxic.d 100 NY2d 512 120031, quoting Leon v Akrrtincz, 84 NY2cl 83, 88 11 9941; .we dso,  

Bishop v A 4 m t ~ r ,  33 AD3d 497, 498 [ 1 ’‘ nept. 20061). The cowl, however, is no1 required lo 

acccpt factual allegiitions, or accord favorable iiifcrciiccs, wlicrc tlic factual assertions arc clearly 

contradictcd by docuriicntaiy evidence or where tlie legal conc1usion.s are un.supportable based 

’0 , I t x ’  , 30.5 AD2d 74, 78, lv 
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upon the undisputed facts (1ggcrra.rhi I’ Higmhi, 289 AD2d 128, 128 [ l  ’[ nept. 2001 I; Robinson v 

Robinson, 303 AD2d 234, 235 [:l” Dept. 2003 1; Riondi v 13cJckmm Hill Hozcsc Aj71. Corj?., 257 

AD2d 76, X 1 [ I ’‘ Dcpt. 1 !NC) 1, uff’d 94 NY2d 659, I 2001 I). 

First and Sccoiid Cnuscs of Action - Rcgalatow Taking 

The Takings C%iusc o I‘ the Fil’lh Aiiiendmen~, 111ade applicablt: io the states thro11gh the 

Due Process Claiisc of the Four-tccnth Aixiciidiiicnt, provides that “iior shall privatc propcrty be 

taken for public usc, without just compensation” (US Coiist. Amd. V). The Takings Clause of 

thc New York State Constitution contains n similar provision: “[plrivate [plroperty shall not be 

takcri for public use without just compensation’’ (NY Const, art I ,  5 7). The Takings Clause “is 

dcsigncd iiot to limit the govcriimcntal iritcrfcrciicc with propcrty rights p r  sc, but rather l o  

secure cot~~pcn,sution in tlie event of otherwise proper intcrfcrcncc amouiititig to a taking” (Firsl 

English .E:lwn,qc~lic*crl Lutlromi Chzrrch v C‘ozinty n f l ~ o s  A t p l c s ,  482 1JS 304, 3 15 [ 19871). 

Cast law idciititics two primary catcgories ol‘rcgdalory d o n s  that will bc consiclcrcd 

per se takings rcquiring just coiiipciisation under tlie Fifth Amenclment: (1)  “where govcr-nmcnt 

reqirires an owtier to suIl‘er ;I permanent physical invasion of her property’’ (Linglc v C‘hvron, 

544 11s 528, 538 [ZOOS], quoting /,orelto v ’l’eleproiyito. Mmhmmt (. ’L i t \ !  C.‘oi.p., 458 U S  4 19, 

426 [ 1 !)82]), and ( 3 )  wliere goveniineiit regulations conipletely deprive an owtier of “all 

economically berielicial irse” of her properly (Lirccxs v ,S’. C’. C‘oas/rrl c’oinlc.il, 5 0 5  US 1003, I O  I9 

[ 19921). In the absence o r a  physical invasion or where there is less thaii a total deprivation of 

the economically beneficial use of property, tlic court, in  determining whether a taking has 

occurred, considers relevant factors such as the “ccoiioiiiic impact o-F the regillation 011 the 

claimant and, particularly, thc extent to which the regulation has iiitcrfcrcd with distinct 
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investment-b3cltcd cxpcctations” arid the L‘character 01‘ the governmental action” (/’en17 C.’rni. 

II’rnmp. C’o. I’ Ncw l’or/c L”i/y, 438 IJS 104, 124 [1978]). 

In the case at bar, thcrc is aii ahsciicc of physical possession ol‘ plaintill’s properly by the 

govemment, and plainti 1.1‘ Pai Is to ofkr  a pcrsuasivc explanation how the City’s alleged aclions, 

even il‘true, constitute a total loss of “all cconoinically hciicficinl use” oI‘the property requiring 

just cot-tipeiisation. Plaintilrs argumcnt that thc City’s concluct in denying plainlil’l‘ a building 

permit is a rcgdatory action that is tantamount to cond~mnation, is wholly without merit. 

Plaintiff is not prohibited from all use o f  tlie property, and was permilted lo build its desired 

dormitory, providing that- i t  demonstrates tlie establislimen~ ol‘a proper institutional nexus 

hctwccn the occiipancy ol‘ the building and a qualified cclucational instilution ;is required by 

DOB Rille 1 5 RCNY 5 1-01 . 

Altcimtivcly, plainlifl‘conlends that the City’s regulatory aclioii i i i  landmarking tlic 

propcity “interfcred with plaintill’s distincl invcslment-backed cxpcctatioiis” and thcrcforc, 

constitules a padial rcgiilatoiy taking, for which plaintiff is entitled to just compensation. The 

law is well-scttlcd that Ini~dniarking, in and ot‘itsclf, is insullicient to constitute a “taking” (,we 

~ . g . ,  I’~7nii C.’i>nt., 438 1.1s at 134 [stating that “[ill is, ol‘cuurse, true that the Landmarks Law has 

;I more severc impact on soiiic landowners than or1 others, hut that in itsell‘ does not mean that 

tlic law effects a ‘taking.’ Legislation designed t o  promotc thc general wclfarc coiiitiioiily 

burdens sonic iiic)rc than others.”]). 

Fiirtliermore, Trrhop-L5’icrrri /’rex Cowicil v TriIioc R q  ’1 Plcriiiiing Agcnty is dispositive 

of plaintill‘s ciiuscs of action for rcgulatoiy taking ( 5 3 5  IUS 302 [zoo2 I ) .  In Tdioc-Sicrrcr, 

landowncrs iicar a pristine lake broLiglit suit against the delndant regional planning agency, 
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alleging that thc developmcnt moraloria ordered by the agency constitilted :iii iiiilawful taking of 

the landowners’ propci-ty without conipcnsation (535 ITS at 3 13-3 13). The LJnited States 

Suprcmc Court Iicld that thc iiicrc enactment of the regulations impler-nenting the imratoria did 

riot constitute a per ,sc taking of tlic I d o w n c r s ’  propcrty. The Court stated that: 

A lanclowner inay iiot establish a taking heforc a land-use aiithority has 
tlic oplmi-tt“iiity, iising its own reasonable procedures, to decide a i d  cxplain ihc 
reach 01‘ a challenged regulation. lindcr thr ripeness riilcs, LI kikiiigs clLiinz hii.wE 
on LI I L I M I  or t-epilLilion whirh is nlleged to go too fir/. in hzirii~~ning property 
clcpunds ipon  the I m h w n e r ’ s  jirst liming jollo~mi rccisotmhlc nnd iiecexvrxry 
sle13s lo d low re~~1i l r i10~y  rrgeiicies lo exercise /heirfiiIl discrrt ioii in wnsiilcring 
dewlopim’n/ p l c r r i  \ f;)r thL3 piwprty ,  inchling the oipportiinity to grim/ any 
varirniccs or w i i w r s  ulloiwcl I y  I L I W .  As a general nile, until thcsc ordinary 
processes have been Ibllowed tlic cxteiit of tlic rcstrictiori on properly is not 
known and ;i regulatory taking has iiot yet hccii cstabl ishcd. 

In otlier words, claims hascd on regulatory takings “are not ripe (or. judicial review until 

(1) tlic govcnimciital entity charged with implcmcnting the regiilations has reiidcrcd a filial 

decision regarding thc application of tlic rcgulations to thc property, and (2) the landowner has 

availed itsell‘ ol‘ the procedures pi-ovidcd by State law to obtain just compensation”   tow^ of 

Orungclowz v Mrrgce, 88 NY 2d 41, 50 119961). Uiilil tlicsc stcps have hccn talien, there is no 

clear indication that a taking 113s occurrcd or how “fiir” the regulation goes (Or~rr7,iytown at SO- 

5 1; hiit rf.’, l~ r r l r r zdo  17 Rhorlc I.rIciizd, 533 US 606, 625 [2001 ] [stating that whcre the extent of 

thc rcgulatioiis iniposcd is madc clcar, fccieral ripeness rilles do not require a landowner to 

siibmit “liirther m d  liitile applications” with otlicr agcncies]). 

Notably, L I T  has done nothing more than dcsignatc plainti I‘f’s property B New York City 

landmark. It 113s iiot deterniined what changcs arc prohihilcd as a rcxull ol‘ h t  laridinark 

designation. ‘I’here are no  allegations that plaintii-l.has ibllowed the “reusoiiahlc and nccessary 
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stcps” with I , I T  to delermine [he extent of any rcstrictions rcsulting li-om the landmark 

designation. Arid, there are IIO allegations that plaintifr has even filed ;iii application with I A’(’ 

to make any changcs to  ils building. Thus, del‘endants correctly argiic that, ahsciit a tliial 

dctcrnii nation by 1 ,l’C as to whal changes plaintil’f’inay iiiakc to its prop-ty,  plainlill‘s claim fur 

regulatory taking is not ripe (sce cj g., l )ozrghc~ty v ‘liljvn of N Ikiwips/eird BLI. oJ’Zoning 

Appiwl.5, 282 F3d 83, 88 [2d Cir. 20021). 

The corn-1 need not reach thc issuc o f  whether the City’s landmarking of the property n l  

issuc actually intcrlred with plainlii‘rs investment-backcd ctpcctations, since based on thc 

a I I cgat i o n s co t i  t ;i i ned i 11 p 1 ;I i n ti 11’ s coiiip lai 11 t , d i s 111 i ssa I o I‘ 111 e c I ai ni s lijr reg i I la t ory tak i I ig i i  ride r 

bolh ledera1 and state law is warrantcd (,WP Wmtanahe Rcr-rlo) I ‘orp 11 C‘i/y of.Ncw l’ork, 3 IS F. 

Supp. 2d 375, 40 I [SI) N Y  20031 [analyzing stale and federal takings c l a im together because 

“thcrc is 110 suggestion h t  these slate coiistitLitioiia1 provisions arc any morc expansive ... than 

their fcderal countcrpai-ts” I ) .  

Third and Fonrth Carises of Action - Violation of Plnin tiff’s I h e  Process Rirdits 

It is axiomalic that the FoLatcentli Amciidiiicnt protects individuals Iiiom the deprivation 

oflifc, liberty, or properly without due proccss of law (IJS Vonst. Amend. XIV). Siniil:ir to an 

equal protection claim, “ t i  c a ~ i w  of action uridcr the duc process clause cilIiliot \ t a d  ahscnt a 

h a 1  determination” (i3orn.d of Mcrnngcrs (~f’Solio Itil‘l ,4r.t.c (-’ondo v C-‘iljl of N w  I’ork, et (11, 

2004 IJS Dist. LEXIS 17807, *84 [SD NY, Sept. 8 20041, citing DoziCqher!y, 282 F3d at 88-89 ). 

Generally, llie doctrine of re ,s . jz~~Jic~i t~~,  or claim preclusion, gives binding cffcct to the 

valid filial juclgiiicnt of a court of compelerit jurisdiction and bars relitigation of any claims that 

were “necessarily decided” therein (sw l,midmi, 1’. C. v LaRossrr, hlilchcll & Ross, 1 1 NY3d 8,  
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New York’s transactional analysis approach lo deciding resjuclicatrr issues, bbonce a claim is 

brought to ;1 h a 1  conclusion, al I other claims arising out of the sanic transaction or series 01‘ 

trailsaclions arc barred, evcn il‘based upon differcnl theories o r  i f  seeking a differcnl remedy” 

NY2d 3 5 3 ,  357 [ Ic)Sl]). 

Here, plnintifrs claim for a due proccss violation based on DOB and BSA’s denial of its 

building pcrrriiL application is barred by [he equitable doctrine of‘rcs jiriliccrta. In an Article 78 

proceeding brought by plaiiitirf to challenge the agencies’ dcterminalion, the Ncw York C.‘c)uT1 ol‘ 

Appeals hcld that tlic C’ity ollicials did not act arbilrarily or capriciously in deiiying plaiiitifra 

building pcrinit ( 10 NY3d at 270). ‘I’he Court found that tlic actions takcn by N I B  in requiring 

plaintiff to demonstrate an institutional ricxiis with tlic educational institution was iiecessaiy for 

Ihe department to rcceive adcquate assurances that thc donnitoiy we  would be possible ( 10 

NY3d at 270). Hccause this claim was “necessarily dccided” by a court of compctcnt 

jurisdictioii, plaintiif is iiow barred from relitigating this very matter. It ~Iioiild be iioted that 

becausc plainlilT’s claini Lor rcgulatory taking on the hasis o l  LPC’s 1nndmai.k dcsig~iation~ is not 

ripe, any claim for violation of substantive due process bascd on that claim inust also be 

di sin i ssed .4 

Fifth Chnse of Action I Tortious Interfcrcnce with Prosliectivc h s i n c s s  Relations 
- -  

Plaintiff correctly argucs that its claim lilr regulatory taking based on the landmark 
ctesigiiation of 11ie propcrly is not harred by I T S  j i i d i c l l / i / ,  since this claim could no1 havc been 
brought in the Articlc 78 proceeding. Tlic .lune 20, 2006 landmark designation did not occur 
uiiti I sometime after the liling ofllie earlier proceeding. 

properly before the colrrt, siricc this claim was 1101 raised in plaintiff’s complaint and appearcd 
Ibr the first time in plaintiil’s meiiio ol‘law in opposition to the motion to dismiss. 

3 

Plaintiff’s claim for violation of due proccsr; rights bascd on enforcement is not 
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Under Ncw Yorli law, a cause of action lor tortious intcrference with prospective 

business relations reqiiires an allegation that plaintiff would have entered into tlic business 

relationship but for tlic dcfcnciant’s wronghil concluct ( Vigoclrr v DC:l 1’rodiiction.r Pliis Inc., 293 

AD2d 265, 266-67 11 s t  Dept 20021 j. Plaintiff must eslablish that thc dci‘endant “engagcd in the 

use of wronglul or unlawful means to securc a coriipetiiive advantage” ovcr plaintill, or that the 

defendant “acted Lor the solc pLirpos;t: ~1 inllicting intentional harm” 011 tlic plainlill’ (,wc Gz,mci- 

Lif i  Gorp 17 S. Pcrrkcl- H ~ i r d w m  MfLk. C‘wp., 5 0  N Y 2 d  183, 190 [1980]). “Wrongful iiicaiis 

incliide physical violence, fraud or misrepresentation, civil suits and criminal proseciitioiis, and 

some degrees or ecoiioinic pi-cssure” (Gzi(ird-Lifi7, 50 NY3d at 19 1). 

Plaintiff allcgcs h i t  def‘endants acted with the intent IO hariii plaintilTby tlicir denial of 

the building pcrniit nnd subsequent laiidimark designation of plaintiff‘s property. I lowever, these 

actions were rindoulAedly directed nt pliiiiilill: The law is clcar that tlic “wr-oiighl means” 

element of a claini for torlious iiiterfercncc with prospective husiiicss relations requircs ‘h 

showing lhat the chnllcngcd wrongl‘ul coiidirct was not direckd at the plai iitiff but a1 partics with 

which the plaintiff had or sought to have a business relationship” (Hmwii(i C‘cmt. Nl’2 1,LC 1’ 

/,UI.l/?Cuy‘s h h ,  hc . ,  49 AD3d 70, 74 [ lgt  Dept. 20071, citing C’irrvcl 1‘orp. 17 N00111117, 3 NY3d 

182, 192 [20041). 

T’laintill’s claim of wroiigiiil means lacks foundation in the factual allcgations of the 

complaint, even accepting them as triie, :is this court niust on ;I motion to dismiss. PlaiiitilT 

alleges that City oftkials thrcatcned to withhold statc and/or local liindiiig froin any entity that 

cngagcd in business with plaiiitilf. Ncvci-theless, assuming tlic truth 0 1  tliese allcgations, iiierc 

threats to withholcl funding are insufficicnt to rise to tlic lcvcl of conduct evidencing the use of 
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wrongfiil nieaiis (sw o.g., Gzicwd/,i/i>, 50 NY2d a1 191 I stating that “wru11grd means” do not 

includc pcrsunsion alone, even tliough it limy be hnowingly directcd at intcrference with tlie 

contract]). Plaintiff has failed to allege lack tending to show that del‘endants cngagcd in 

physical violence, fraud, misrepr~sentation, ctc., with m y  party with wlioni plaintiTf sought lo 

have a business relationship, in order to satislj, thc “wrongful means” element of the claim. 

Moreover, plaintiff alleges i n  its complaint that thc Mayor “acted in his own pcrsonal 

self-intcrest with the goal of bciiig re-elected” and that tlic Mayor’s “sole inlent was to harm 

plaiii1iK” Indeed, thcsc are two entirely contradictory assertions. It is impossible fbr a 

dcfcndant’s actions to be labclcd, oii one hand, as ;in act in his own personal self-interest in 

garnering liivor with votcrs, nnd on the othcr hand, chnmcteri~e that s m c  conduct as an act done 

solely with the inlent to harm plaintill.. Tl‘an act i s  done by n politician to curry favor with the 

clcctorate, while it may d w  benelil the politician, it is necessarily designed to effectuate tlic will 

ol’the piiblic and cannot theref‘ore be donc solely with tlie inteni to harm anolher. 1 lerc, tlic 

plaintifl‘s own coiiiplaiiit eslablishes h a t  t h e  was another purposc than to solely causc plaintiff 

1iai-m. ‘I lie complaint also liiils to idcntify with any particularity which contracts or prospective 

contracts wcre allegedly iiitcrfcred with by defendants. Therefore, plaintiffs claim for tortious 

interference must hc dihinissed. 

Sixth Uarise of Action - l’riniii Facie Tort 

In cases where a traditional tort remedy cxists, a party will not be prccludcd from 

pleading a caiise of-action for prima h i e  tort, as altcrnativc rcliel‘(Fwih$~r v JIrwr.s/ I ‘orp., 65 

NY2d 135, 143 119851). 1’0 assert a cause ofaction for prima facic tort, the requisite elements 

must be establislicd: (1) the intentional infliction of harm, (2) which rcsults in special daiiiagcs, 
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(3) without any excuse orjustification, (4) by an act or  series ofacts which would othcrwisc bc 

lawiill (C‘urimto v ,Simzzi, 63 NY2d 113, 117 [ I  9841, ciling Rzirns .JucksotT Miller , S m n z i l  & 

Spitzcr ~ L i i i d i i w ,  59 NY2d 3 14, 332 [ I  9831). “A critical clcmenl ol‘lhe cause oFaction is that 

plainiiK sul‘fcrcd spccific and mensurable loss, which rcqiircs ail al lcgntioti of special damnges” 

(C‘urimo, 63 NY2d at 1 17). Special damages must be “fdly and accuralely statcd with 

sulficient particularity as to idenlify and causally rclatc tlic actual losses to the allegedly tortious 

ncls” (Broudwq  (‘4 67th St. C’orp. 1’ New York, I O 0  A I E d  478, 486 [ 1” Dept. 19841). It should 

be rioted that “there is iio rccovery in prima h i e  tort unless iiialevolencc is the sole motive Lor 

dcfeiidant’s olherwisc Inwful act or, ... unless delkndant acts from ‘disintcrcstcd nialcvolc~icc’ by 

which is meant ‘that the genesis which will iiiahe a lawliil act unlawfiil iiiust be a malicious one 

unmixed with any olhcr and exclusively diicctcd to itij iiry irnd daniagc of another”’ ( f h ~ r i n ~  59 

NY2d at 222). 

Here, plaintiffs claim fi)r prima h i e  tort largely mirrors the claim asscrkd in its ilftli 

cause ol‘action. Plnintii‘f docs 1101 sulliciently allege, hy factual allegaiions rather tliiin 

spcculntioii or iniiiiendo, 11ic clcnicnts of p r i m  hcie  tort. Inasmuch as the allegations 0 1  the 

complaint mahe i t  clear that defcndrints’ niotive with iespect lo heir  trcatmcnt of plaintiff was, 

at least in part, to promote tlic Mayor’s sell‘-iiiterest cd being re-clcctcd, i.c., curry favor. with thc 

voters, and thus not solely to harm plaiiitill; plaintiil’s c;iiisc of action for prima facie tort is not 

viablc (sec t~ g., Bwns  ,Jrrc*kson hliller , C i l m m i l  & ,SIiilzcv. 1 1  /,inrltwr, SO NY2d 3 14, 333 11 9831 

[dismissing causc  of action for prima Iicic tort where, although plaintifl‘s :illcgc intcntional arid 

nialicioris irction, they do not allege tliai defendants’ solc motivation was “disinlerested 

nialcvolcnce”]; see d s o  c g., HL~,YSC~ 11 C h l d r u c n z ,  S’ulis  & C-‘n., 281 AD2d 247, 248 11’‘ Dcpt. 
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200 11 [plaintilTs allegations in his complaint iiidicntiiig that dclkndants acted in thcir sell- 

interest, and iiot solcly out of disinterested iiinlevolcncc, arc admissiuns Ida1 to his CL~LISC o l  

action for prima f‘ltcic torl]). 

Tlic court also notes that t1iei.e arc no allcgations ou(1iniiig special dainages, and such 

would be necessary to support the claim lor prima facic tort. P1aiiitil‘~allegcs only thal ‘‘as a 

result of dcfcndants Mayor and the City’s conducl, i t  has iiicumcd signiiicanl costs, including 

carryiiig charges aiid attorney’s lies, amounting to more than $100 million.” Beca~ise this 

gciicral allcgation h i l s  to hilly and accurately state the alleged darnages with sui‘liciciit 

particularity ;is to ideiitil‘y and  causally relate the actual losscs to tlic allegedly tortious acts, it is 

insullicieiit to suppoi? a cause of action lor prima facie toil (sc!c t‘.~.. K g o h  \I UC;.1 Prodc. f’liis 

Inc., 293 A132d 265, 266 [ l ”  Dept. 20021 [finding phiiitifi’s’ allcgation ol‘lost hture income, 

conjcctural in identity aiid spcculative in amount to sustain a caiise of action for prima hcic  

tort/ ;  ,SOC L ~ S O  P.K., ,Sjlincr/c $7 10 W. Ijcjth &St. C ‘ W ~ . ,  291 AD2d 234, 235 [ 1’‘ Dept. 20021 [c;llIse 

action lor prima facic tort was properly disiiiisscd in  light olplaintiffs’ inability to deliionstrate 

that tlicy had siislained special damagcs]). 

Seventh CiiuSC o f  Action - I3ruach of Implicd Covcnant of Goor1 Filith and b’air Ikiiling 

“Jiiiplicit in  cvery coiitracl is ;i promi.sc o f  good faith and lair dealing, which is breachcd 

when a party acts in a niimicr that, dtliougli iiot cxpressly hrbidden hy any contractual 

provision, would dcprivc thc other party ol‘thc right to receive the bcnctits under their 

agrcciiicnt” ( A , W  Pcrr.lnei.s, LLC’ 17 ~~vhc~r.lzrx C‘or.p., 2008 N Y  Slip O p  52020 I IJ  1, * 1 I ,  quoting 

S‘kill~mit‘s,  LLC’v B r o ~ l y ,  1 A133d 247, 252 [ I ”  13cpt. 20031). To asscrl a caiisc ofaclion for 

hrcach of an implied covenant o f  good faith irnd h i r  dealing, plainlill‘iiiust “adequately allcge 
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that the defendant injured the plaintifl’s right to receive h e  bciiclits of the parties’ agreeiiiciit” 

(LHC‘ 1, Iiic. v (;o/dln~ir? S‘mlis & C’o., 5 NY3d 11, 22 [ZOOS]). Where 110 party has acled in a 

way to prcvont tlic peiformance of or the rights under tlic contract, tlie claim must fail (Silvexler 

v Time Wririicr, h i , . ,  1 M i x .  3d 250, 258 [Sup. Ct, N Y  c‘ounty, 20031). 

IJiidcr. Ncw Yorlc law, thc doctrine or cnllatcral estoppel, also I\iiowii as issue preclusion, 

scrvcs to bar a party froiii “rclitigating in ;I subsequent action or proceeding a n  issue that was 

“raised, necessarily tlccidcd and material in the first action,” and if the party “had a i i i l l  a11d fair 

opportunity to litigatc the issuc in the earlier action” ( / ’ I ~ ~ Y ] C I L ~ ~ L ‘  C~‘ons7rltcrnt.s 1’ /,euciidl’Li N d .  

(*or/>., 04 NY2d 426, 432 120001, quoting Grcmzutm Home ltzv. (-’or/>. v L o p z ,  46 N Y 2 d  481, 

485 11 9791; .see dso,  Birccticl v Buiii, 97 NY2d 295, 303 12001 1; 1{ym 17 N r i v  I‘wk Tel Co., 62 

NY2d 494, SO0 [ 1 O841). 

In tlic c;1sc at txir, delndants seek to preclude rrlitigation or phiitiff’s seventh causc of 

action, arguing that it is identical to tlic issuc that was decided in the carlicr and related Ai-ticlc 

78 procccding. I n  tlic Article 78 procecdirig arising out or the proceedings hcfore the Boai-cl of 

Standards arid Appeals, tht: C’oiirt of Appcals determined that dcl’cndants’ conduct in dcnyiiig 

plaiiitifFs building permit was neither arbitrary nor capricious. I’lius, lo  tlie extent that plaintiIf 

alleges Ilia1 the City brcaclicd its implied covcliant of good fiiitli ancl fair dealing by D1_)13’s 

hilure to grant plaintiff the “ns-of-right” 1miIding perniit and DOB’s other “arbitrary and 

capricious documentation requiremcnts,” the cause of action is disniissed. And, to tlic exten1 

that plaintiff rilleges that BSA actcd alhitrarily and capriciously in a17jriiiiiig tlic DOB’s 

requirement 01. :in “institutional IICXLIS” to educational institutions, tlic cause 01 action for breach 
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o f  implied covenant of good faith and (air dcaling is also dismissec 

as those already litigated in the Article 78 procecding. 

It  is therefore 

OIiIlt~RED that the motion to dismiss is granted and 11ic complnint is dismissed will] 

costs and disbursemcnts to Jel’endanl ;IS taxed by the C’lcrk of the Courl; and il is Iurther 

ORnElU+~I) that ~ h c  Clerh is directed to cntcr judgtnent accordingly. 
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