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-against- 

GUY GENTILE and .JOAN GENTILE, ,JTTEN, GUY 
GENTILE, I R A ,  and JOAN AVELLA GENTILE, IRA, 

DECISION AND 
ORDER 

Index.: 114221/08 

I n  this motion brought belbre the court by Order to Show Cause, petitioner seeks ;1 

preliminary injunction staying arbitration against it pending final judgmeiil in this procccding. 

Although the court granted a teinporary stay of the arbitration as against petitioner only, thereby 

allowing the arbitration to proceed against all other respondents before the arbitration panel, thc 

court is aciviscd that the arbitration hearing has been adjourned punding thc decision of the court on 

this motion. Iiavitig considered all ol. thc papers submitted and having heard oral argument, the 

motion is now ripe for decision. 

Respondents allegc that they commciiced an arbitration against their sccurities broker, 

Arjent, Ltd (“I  .imitcd”), before the Financial Industry Regulatory Authority (“FINRA”) in Deccmber 

2007. Limiled ccased operations in February 2008. ‘T‘hcrcdter rcspondents added peti tioncr, Arjent 

Services, IJ ,C (“Serviccs”), as a named respondent in the FINRA arbitration. Petitioner seeks to stay 

the arbitration ns to itselr on the ground that i t  is not a party to the arbilration agreement with 

responde r i  t s . Res po i i  dents co un t er t 11 at the ar h i t ra t i u n agree nic nt may 

on the theory that Services is a succcssor-iIi-interest to 1,iinitcd. Petitioner 

1,imited are separate entities and that there is 110 basis for a claim o f s  

Discussion 

CPI,R 3 7.503 (b)  providcs, in/cr uliii, that: 

[A] party who has not participated in the arbitration aiid who has not 
made o r  bccn served with an applicatinii to compel arbitration, may 
apply to stay arbitration on the ground t h a t  a valid agrccment was 
not made 
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Becausu the authority to require arbitration arises lrum agrcement 0 1  the partics to subinit disputes 

relating to thc contract to the arbitral forum, the most obvious question is whether the party against 

whoin arbitration is sought has conimittcd itsell‘ to arbitration (.see, Siegr.1, N P W  )‘(irk Prm-/ice 14”’ 

Edition 20051 6 589); C‘nunfjJ of.Onondq+i v U S .  LY]irit?l C.’ornmunicrr(ion.\‘ (,‘o., 192 A.D.2d 1 108, 

1 109 [4“’ I k p t .  19931 [“(g)cncrally, the right to cornpcl arbitration does not extend to a nonparty 

unless the agreement itself so provides”]) Respondents concede chat Services is not a party to any 

arbitration agrccnictit with any 01’ them. Tlicy argue that arbitration should be compclled, 

ncvertheless, because thcre was a do,/iicto merger of Scrvices and Limited. Upon a finding of‘a dc 

.fucfo nicrger, a court may irripose liability on a buyer for the debts of a seller despitc efforts uf‘the 

parties to thc transaction to avoid that resiilt ( .YLY,  e .g . ,  C.‘cxr,qo f w ( n c r  A G  v Alhir/rans, Inc., 352 

F.3d 4 1 ,  45 [2d. Cir. 2003 I ) .  

As one court has noted, “the de fhclo merger doctrine is a devicc the courts have used to trcat 

transactions callcd acquisition oIsharcs or  reorganizations, but which iire in lcgal effect mergers, as 

dc~fcclo mergcrs” (In re I’cnn C:’cncrrrl ,%(:iiri/ii),s l,i/igu/ion I!. l’cnnsylvclniu C ‘ o . ,  367 F. Supp. 1 158, 

I169 [ E D .  Pa. 1cl73 I ) .  “A d i ’ f ~ i ~ ~ o  nicrgcr occurs when a transaction, although 1101 in the form of 

a merger, is in substance a consolidation or nicxger of scllcr and purchaser” (Clcrrgo Pcirlner A ( ;  at 

p. 45 [internal quotations omitted]). Under New York co~iirnon law, the hallmarks of a de,fucto 

merger include: [ 1 ] continuity of‘owncrship; 121 cessation of ordinary business and dissolution of 

thc acquired corporation ;is soon as possible; [3] assumption by the s t u x s s o r  of the liabilities 

ordinarily nocessary for the uninterrupted continuation of the busincss o f the  acquired corporation; 

and, [ 41 continuity of management, personid,  physical location, assets and gcneral business 

operation (we, Filzgcr-crlciv FLihnc.srockR (.o., 286 A.D,2d 573, 574 1 ‘‘ Dcpt. 2001 I).  I<cspondents 

have no1 madc a sufticicnt showing of’ these “hallmarks” of a Lk!,jiicfo nicrger. Specifically, thcre 

is no showing that Services assuriied any of‘ the liabilities ordinarily required fiw the uninterrupted 

continuation ol’ 1 i n i t ed ’ s  business o r  of a continuity 01‘ the managcment, personnel, asscts and 

general bus i 11 es s opera I i o 11 s o 1‘ I. I i 111 i t cd  . 

Kespondcnts asserl that Kyar7 B w k  & C ’ o ,  LLC.’ v Fukih, (275 F. Supp. 2d 193 [ E l ) .  N.Y. 
2003 1) involved facts similar tn the facts in this case and that Magistrate Judge Mann’s decision in 

that case supports rcsponctcnts argument t h a t  thcrc is a basis for linding thc existence of a dc,fircto 

iiierger in this case. As petitioner points out and respoiidcnts tacitly admit, the question of‘whether 
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the u'e,fuc/o merger cxception to the well cstablished rule that non-signatories may not be bound to 

mother's arbitration agrecment applies, docs not arise absent an initial showing of an actual 

transaction that rriay give rise to questions of h c t  conccrning the existence of such a merger and any 

successor liability flowing therefrom ( . S P L J ,  R y u ~ ,  Ucck , supra. [where assct purchase agreemcnt 

provided for acquisition of customer accounts, whedier the transaction was a true assct purchase or 

a merger in substance, evcii though structured as an asset purchasc in form, was a question olhact]. 

sce also, Barrack, Hodo,s & Hucine v Dullon ,Stroll B d e r  LC NudL'ler*, I'.C.., 2008 W1, 750353, *7-8 

[S.LI.N.Y, Z O O S ]  (dc!fiic/u incrgcr cxception did not apply in thc absence of any purchase or stock 

agreement where the allcged transaction consisted of an attorney who nicrely switched employers 

and brought some of his caseload with Iiim to another firm]; brccrnm v C,yomnplt.x C'ompuling C'o., 

93 I F. Supp. 1 1 15, 1 I22 [S.LI.N.Y 19961 [assct purchase agreemcnt did not constitute a de,fac~o 

merger]; S'irnds Ilr-os. & C'o., /,tu'. 11. A l h  Perez llrx Cli/ulinLi, 2004 WI., 21 86574, "4 [ S.D.N.Y. 

20041 [no de.f i i~* lo merger where parties signed an asset purchasc agreement that conveyed the assets 

from seller to buyer]; and AT Q 5' 'Ii.un.yorlrrtion I L C '  1,. 0dy.s.vey Logistics, 22 A.D.3d 750, 753 

[2d Dept. 2005 1 [LI transactio11 structured as an asset piirchasc agreement found to be a de ,fado 

merger after court analyzed the four ractors considered necessary for finding de,firc/n merger]). 

Respondents havc not  asserted that there was :in asset purchase agreement hetwecn Services 

and Limited. In  an nfiidavit of the managing member of Services, hc states that Services did not 

acquii-e any assets from Limited and did not assunie 1,irnited's custoiner accounts (.see, Affidavit of 

Robert DePalo daleti November 10, 2008). Thc various payrncnts or account receivables between 

Services and Limited which respondents have identilied appeal- t o  he payments or receipts for 

services. l 'hcy ;ire not cvidcnce of m y  agrccment relating to ;1 continuation of the business 

conducted by I,i rnitcd. 

Petitioner has satisfied the standards for grant of'a prelIininary inijunction pursuant to CPLK 

$ 5  6301 (2) and 7502 (c). llnder C'I'LR 3 6301 (2j, a party seeking a prcliminary injunction must 

establish "( 1) a likelihood of succcss on thc 111crits; (2j thc prospect oi' irreparablc injury if  the 

provisional rcliefis withheld; and (3) a balance ofequitics tipping in thc moving party's l'wmr" (New 

York City O f l ~ T i ~ i c k  BPllirig C'orp 11. Ncw 1'or.k Rircing Assn., h c . ,  350 A.D.2d 437, 441 [ 1" Dept 

1908 1). 

As the abovc discussion demonstratcs, petitioner has shown a likclihood of succcss on the 

merits. 
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Irrcparable harm has bcen called the most important prercquisik {‘or the issuance of a 

preliminary injunction (sce,  GF/,Scctiri/ie.s, LIL’  1 7  Trrrdifion /Isid A‘eciirifies, Inc., 21 Misc 3d 11 1 1 

[A] * 6 [Sup, Ct. N.Y .Co. 20083 quotirig Nu/.source LLC 17. P‘crrihc/lo, I5 1 F. Supp. 2d 465, 469 

[S.D.N.Y. 20011). The ftderal courts havc held repcatedly that “a party that has not agreed to 

ai-bitrate a dispute will suffcr irreparablc Iiarm if it  is Ibrced to submit t o  arbitration” (In[ ’ I  Trusl C:’o. 

qfBcrmuder Lid. 17 Furmlock & Co, h c . ,  1995 WL 606275 at ‘3 [S.D.N.Y. 19951); see also, Mt. 

Ararul Ccmefery v C:’cmci/cry Workers and Greetis A((endml.r Union, lJocal 36.5,975 F. Supp. 445, 

447 [E.D.N.Y. 1997)][a party “may bc presumed to suffer irrcparable harm if forced to arbitratc a 

dispute it did not intend lo be sub,ject to arbitration”]). 1 conclude that petitioncr will suffer 

irreparable harm if forccd to submit to arbitration. 

Finally, the balance of thc equities here tip decidedly in favor of pelitioner. Services will be 

prejudiced werc i t  requircd I O  participate in thc arbitration. Respondents arc not likely to prevail on 

the merits bccaiise, generally, a non-signatory cannot bc compellcd to submit to arbitration and the 

arbitration can proceed as to the partics that Iiavc agrecd to arbitratc. 

Accordingly, thc motion for a preliminary iiijuiiction is granted. It is 

ORDERED that thc arbitration before the Financial Industry Regulatory Authority, HNKA 

Arb. No. 07-03438, is staycd as to Services pending a filial judgment in this proccecling; and it  is 

further 

0RL)ElIED that the parties shall appear on Monday, January 26, 2009 at 9:30 am. ,  fbr ail 

evidentiary heal-ing t o  dctermine whelher a pcrrnanent stay should 

This constitutes thc decision and order of‘the court. 

DATED: December 8,2008 

0. PETER kkERWOOU 
,I .s.c. 
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