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PI ai n t i ff. 

-against- 

O M  N 1 C'( )M Ci R(.)U P IN (.'. . 

disniissing the complaint with prejudice, C'PI,I< 32 12. 

This action arises out oi'a right of first rcfiisal to purchase corninon stodc in nonparty 

Seneca [iivestmcnts I,LC, a [klaware limited liability company, accorded in tlic Seneca restated 

clixtcr, dated March 3 1, 2004 (s Seneca Kestated Charter fj I6 [c]). Plaintiff PGN?' 

Managcmcnt L,L(' owns 60% of Scncca and Omnicorn owlis the remaining 40Y". The Scncca 

restated charter- grants ;I right of lirst refusal, pursuant to which any sliareholder wishing to sell 

liavr the riglit to purchase the stock. W N 7 '  alleges that dclcndant's agrcenient to donate certain 

Lmis of nioiiey to ;1 pruniinent Husiness School, the amount ol'which pledge was partially 

mcasui~cd I J ~  distribution to bc rcceiveci by dcl'endant from Seneca, alnounted to a sale or transi'er 

ul'the shares wliich Iriggrrcii thc riglit of first reli~sal 

' T11i.s motion was originally lilcd by Oinniuoln ab a CPLK 321 1 (a) (7) prc-answer 
i~ io t io~ i  t o  dismiss. Hy interim ordei- d a ~ c d  May 9, 2008, the €Ion. lielen E. E'reeditiall denied the 
motion and directed the partics to resubmil it ;is one for sui-umary judgment, pursuant to CPI,R 
331 1 ( c ) .  
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13y letter agreement clatcd March 3 I ,  2004 (the pledgo agrccmcnt), (h i i iconi  made a 

uliaritahle plcclge to nonparty l‘he Wharton Scliool (01‘thc IJniversity of Pennsylvania (Whxton).  

Ihxuant  to the terms of the pledge iigreeiiient, Omniconi pledged to doiiatc lo Wharton an 

mioiuit, i n  cash, equal to the amount of cnsli pi-oceeds that Ormicorn reccivccl as 3 result of ils 

comnion stock investiiient in Sencca. (hinicon-i and Wharton also cntered into a gift agreement 

dated Jiiiic 28, 2004 (the gift ngreornent). that incorporates by rcference the pledge agreement and 

obligitcs Oiiinicon-1 to p ~ i y  Wharton a minimutii uf $7.5 inillion, in  increments 01 cash o r  readily 

niarkctable securities, 011 or before .1Linc 30, 2008. The gift agrcemcnt specitles that the h n d s  are 

to bc L I S ~  10 cstablisli the “Onlnicom Markcting Initjative” program at Wharton, 

(_)mniconi allcges that, by 2007, it had not received any distributions from Seneca and, 

therefore, coiild not a n d  did not iiialte a cash payment to Wharton. By letter agrcemcnt dated 

.I~une 7, 2007 (the J~uiie 2007 agreement), Or~iiiicoin amcnded the terms o l  the pledge and gilt 

agreements, obligating it to malce a one-time cash payiiienl in the anlourit of $5.5 million to 

Whiirton, bringing the total cash gift to $7.5 million. as required by the original ternis ofthc 

agrecments. On that date as well, (3miiicom macle a $5.5 million cash payment to Wharton. 

‘lhcre is no dispute that Oninico1-n did not advise PGN‘I’ of its ~igreeinents with Wharlon 

and did riot offer I’GNT the opportunity to purchasc its 40% interest in Sencca, prior to entering 

into the W harton agreenicnts. Oinnicom advised PGNT of the existence of the pledgc and gilt 

agree] ii cn t s i ii N o v L‘ inbc r 2 (I) 0 0 . 

PGNI‘  coiiiiiiciicccl this action alleging that Omnicom’s pledge to donate an aiiioutit q i a l  

t o  h c  mioiiiit 01’ tlic Scneca cash djstributions, constituted a clanclestine and irrevocable traiisfcr 

of  Omnicom’s iinancial interest in S m e c a  ancl, therel’orc, triggercd thc right of first rcfusal set 
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l’orth in the Seiieca restated charter. In the coinplaint, P G N T  asserts causes of action for breach 

of thc cxprcss tcrms ol‘tlie restated chartel- and bl-each of thc implied covenanl of good faith and 

f:,iir dealing, itnd seeks to rccovcr $34.4 million. 

Omiiiwiii now seeks siimmary $udgiiicnt disiuissirig thc claims asserted against it, on rhc 

gi-oiiIid that its cash pledge to Wharton did not trigger the right of first rei.usal, 

In  opposiilion, PGNT contcnds that riuiiicrous triable issues exist, that the motion is 

p 1.c m ii I 11 re ;in (1 I’( I rt h er d i s c (I vc ry i s nece s sar y and h i t  the r i gh t -o f- ti r s t - r c fus a1 pro v i si o 11 is 

hi-oadly worded and intended to cncompass any transfer, either direct or  indirect, (of thc right to 

rcccivc Seneca linancial distributions. 

As a threshold matter, the C h u i - t  notes that the law of Delaware, Seneca’s statc of 

incorporation, governs the interpretation of the Seneca restaled charter (,we Sencca Rcstatcd Org. 

& C)peratiiig Agr,, 5 3.2). “One or  the abiding priiiciples of thc law of corporations is that the 

issue ol’corporntc governance . . . is governed by the law of the State in which tlic corporation is 

chartcred” ( H w l  \I ( . k rwr~i l  Mo/ors C’orp., 129 AD2d 179, 182 [lst  Ilept], l v  denied 70 N Y 2 d  

608 11 987J), Unclcr 13elaware law as well, “[c]liarter provisions which facilitate corporate action 

;tiid to which ;t stockholder assents by becoming a stockholder are nornially upheld by the courl 

~tnless they contravcnc a principle implicit in statutory or settled decisional law governing 

corporate managemenl” ( F r m k c l  11 DUWVI/H,  3 5  L3cl Ch 433, 442, 120 A2d 31 1 [1956]; set’ 8 

I k l  C‘O& $ 102 I h I [ 1 I j .  

The Court also notes that New Yoi-lc law governs the pi-ocedural issires rnised in h e  

action, and pr(nvidcs the stiinclard for granting or denying summary judgincnt (.wc (.;rozit7d io  ,4ir 

( ‘(iicri17g Im.. 1’ Dohhs lriil. SJIY~. I n c ~ .  ~ 285 AII2d 93 1 ,  932 [3d Ikp t  200 11; E:7duciitii)n Kcsol t r i~r~ .~  
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Suiiim:iry juclgmcnt i n  favor ol' Oninicom is graiitcd on tlic claiiii [or breach u f  $ 16 ol'tlie 

Sencca restatcd charter and on the claim l'or hreach of thc iiiiplied covenants of good lditli and 

cvists to liolcl i t  liablt for breach ol'tlie express o r  iniplicd tcriiis oftlie Seneca restaled charter 

( % M  korniirn 1' I'iCy ( i / 'Ncw l b r k .  49 NY2d 557, 562 [ 1980]), Further, PGNT has wholly hiled to 

deiiioiistrate the cxistcnce of ;i genuine triable issue of matcrial fact sufficient lo ddeal  the 

motion (,we bi.ic/v/cr'.r. r?f',ilni/nnl.s 1 1  Assoc'iiilw' Fiw hl jbs. ,  46 N Y 2 d  1065, 1 Oh8 [ 1979.1). "Mere 

conclusions, expressions of hope or unsubstantiated allegations or assertioris arc insufficient" 

(Ziic~kcrmcm, 4') N Y 2d a1 562) .  

The pledge, gili, and June 2007 agrccineiits between Omnicom and W liartoii do not 

cvidence Lrl-liisLers prohibited by the Scricca restated charter and do riot triggcr thc right 01' h s t  

rcfusal sct forth in that charter. Under Delaware law. tlic elements ol'a breach of contract claim 

art: tlie existciice of a contract, tlic breach of an obligation iinposcd by tlie coiltract and damages 

(Goorhic-h v E. F'. Htitton G/wz4p, /nc. , 542 A2d 1200, 1203-04 [Del Ch 19881). 

Pwsiiiinl to Delawrire law, tlic Court's task in interpreting a contract is lo givt: its clcar 

I-lowever, i f  the teriiis are ambiguous, the court may look to extrinsic 
cvideiice LO determine tlic iritent 01' the parties. With that said, 'a 
coiitract is not rendered ambiguous siinply because thc partics do no1 
agree upon its propcr construction.' Rather, the settled test for 
niiibigirity is whether 'Ihe provisions in coiitrovcrsy are reasonably or 
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liiirly susceptible ol 'dif-ken[ inierprctations 01- may have two 01- more 
d i 1.1 2 rent mei in i 11 g s ' 

c'h ZOO61 [iiilernal citations umittcd]). It is iiot thc fiinction ol'tlie Court to rewrite the plain 

Siiiiilarly, in New Yorli, the well-established law of contract interpretation providcs that: 

In interpreting a contract, the intcnt of thc partics govcriis. A 
contract should be construed so as LO give [ d l  meaning and &ect 
lo all or  its provisions. Words and phrases are given their plain 
meaning. lirtther than rewrite an unambiguous agrccmcnt, 3 court 
should eiil'orce the plain iiieaning of that agreement. 

Where the intent of the parties can be deteriniiied from the h c e  of' 
h e  agreement, interpretation is a matter of law and the case is ripc 
for sLiiniiiary judgment. (In the other hand, iS it is necessary to 
refkr to extrinsic licts, which may be in conflict, to detcriniiic thc 
intent of tlic partics, thcrc is a question of h c t ,  and summary 
judgment shoLild be denied 

NY'd 807 I I99 I1 [internal citations oiiiitted]). Further, "[wlhether or not a writing is ambiguous 

is a quostion of law to bc rcsolved by the coui-ts" ( W  W W. Assoc., lrznc. v Gicnzcontier.i, 77 NY2d 

157, 163 [ I W O ] ) .  

Here, h e  Seneca restated charter provisions relating to transfers of coiiiinon stock, Lhe 

right 01' first rellisal to purchase common stock, and the terms of thc three agreeinelits between 

0 111 11 i co ti1 and W 11 ai. t 011 are cl ear, ~i iiequ i vocal ~ and una tit big I to 11s. Therefore, summary j udgm ciit 

is appropriate. 

1 lie Senecu restated charter rcstricts the transfcr of coiii~iio~i stock as hllows: 
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N o  holder 01‘ C ‘ o i ~ ~ i m n  Stock shall ‘I’raiisfcr, excepl lo I’ermitted 
‘I’lansferees, all or any  portion 01‘ the Chin ion  Stock now owned u r  
hereiiiaftcr acquired by such holder except in compliance with 
Section 16 (c) below. For purposes oi‘ this Scctioii 16, “l’raiisfer’ 
means a n y  direct o r  indirect offer, transfer, donation, salc, 
assignment, coiivcyance, encumbrance, mortgage, gift, pledge, 
hypothecation, grant of a sccurity interest in or other disposal or 
attcmp~cd d i s p s a l  of all or  any portion o I a  security cor of any rights 
connected thereto or  interests tlicl-ein, with cor without consideration. 
whether voluntary o r  invol~uiitary, including but not limited to, any 
‘l’ransl-ir by operation oflaw, by court ordcr, by judicial process or by 
f ‘ore c 1 os urc, I cv y or at t ac hm e 11 t 

(Seneca Restatcd C’1iartt.r 16 [a] [emphasis in oi.igiiial I). 

Here, tlic tcrms ol‘ the pledge agreement, the gift agreement, and the June 2007 agreement 

clearly clemonstratc that Omnicom did iiot promise to transfer, aiicl did not transfer. to Wharlon a 

rig111 ul’any kitid to its Seneca stock, but, instead, rctainccl all its rights, beneiits, and interwts in 

Seneca. 

‘I’he pledge agreement provides, in relevant part, that “[Omnicom] pledges to pay 

[Wliarton] an miount in cash equal to the amount of cash proceeds received by Omnicom 

( Proceeds’) at any timc as 3 distribLilion on or alter March 3 1, 2004 in respect of its current 

ownership of common membership interests (its ‘Investment’) in Seneca” (Pledge Agr. at 1 ). 

Further, the plcdgc agreement p r u d e s  that “Omnicom shall at all times rctaiii full ownership 

aid cc:)nti.ol of ils lnvesliiient . . . Wliartcon sliall at no time have any interest in the Investment, 

Seneca, or the prcocccds” (id.). Signiiicantly, the pledge agreement restricts Wharton’s reinedy 

l h r  hreach (of tlic agrcomcnt by Omnicom to “simply a general unsecured claim against Oinnicom 

ihe glii agreement expressly iricoiyoratcs the terms of the pledge agrccniciat and similarly 
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provides h i t  Oninicoiii will pay Seneca -‘[alii ainouiit in cash eqiial to the amount of cash 

p!occccls rcccived by Omnicom . . . as a distribution . . . in respect of its currcnt owiicrship of 

coiiiinoii nicl-nhcidiip interests in Seneca” (Gift Agr., $ 1 Lb]). The gill agreement obligatcs 

(.)mniconi to  niakc an initinl payment oi‘$l .25 million in .Tunc 2004, withoul reference t o  the 

Scnecn clistributions (id., $ $  1 La], [d]). Payments arc tlicn due each successive June, through 

2009, altlwugli Omnicom may choosc to accclcrate the payments (id., $ 1) .  ‘I’hc gift agreement 

also provides that, in tlie event that thc total aiiiomt of Seneca distributions reccivcd by 

(3mniccnni is lcss that $7.5 million, Omnicum will pay Wharton tlie difference in cash or 

marketable securities by Jiiiic 30, 2008 (id.. $ 1 [c]). 

The June 2007 agrcciiiuiit scts forth the intent oi. Omnicoin arid Wliarton to amend tlic 

pledge aiid giA agreements, inasmuch as it is uiiclear when Omniconi will rcceive any 

disti-ibirtioiis from Seneca, and becausc Omnicoiii and Wharton desire to cstablisli the Ornnicorn 

iii;irlieting initiative program (June 2007 Agr. at 1 ). The Junc 2007 agreement then voids the 

provisions of thc pledge nnd gilt agreements tying Omnicom’s payment of tlie pledge to the 

amo~in t  oi. the Seneca distributions received by OInnicom and substitutes a provision requiring 

( h n i c o m  to pay Wharton $5.5 million upon execution of tlic agrcement, bringing Omnicom’s 

total gill to $7.5 million (id.). 

? >  1 Iius, in the pledge. gift and .lune 3007 agreements, Oniiiicom and Wharton merely 

1-eiirence the Scncca distributions as ii Iiiwsureiiicnt of the tola1 amount due Wharton i n  a 

17 :irt i c LI I ai- y wi-. No t 11 j iig i 11 these a gree ni c I 1 t s affects Om n i c (o ni ’ s i g h t s app i ir t enan t to S enec a 

stock ownership, including the rights to vote, to a seat on the Sciicca bourd of directors, or to 

directly receivt. distributions Ikoiii Seiicca, Nothing i n  the agreements reqiiires Omnicom to 
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ari.ange to hnvc the Sencca distributions paid directly lo Wharton. Nothing in the agreements 

iill‘ects a n y  right acco~-dcd to Otnnicom ;is a 40% Sc~icca  shareholder or  accords W hartoil any 

1-ighr at dl in connection with tlic Scneca stock. ‘l’herefc71-e, it is clear that no ~ransfer, as detilicd 

by thc Scncca restated charter, of Ormicorn’s intcrcst, financial or otherwise, in Sciicca occurred. 

F’iutheriiiorc. tlic term of the pledge. gift. aiid June 2007 agreements qiiotcd itbovc amply 

dcil-ioiistratc that Omnicom received 110 offer to purchase its Seneca common stock and did not 

plcdgr to traiisfci- sucli stock. Tlieref’ure, the Seneca restated charter right-o~-~irst-refiisal 

provision has not bccii triggered. 

‘I’hc Scucca 1.i~lit-of-tirst-rerli~~il provision provides, in relevant part, that 

Notice ol’Offer: Subject to Sections 16 (a), (b) and (d), X a n y  holder 
or  Cornmon Stock reccivcs a bona fide offer for any or all of the 
C’omiiion Stock tlicri owtied by such holder (tlic ‘Scl IinE Holder’) that 
thc Selling Holdcr intends to accept, the Sclling Holder shall deliver 
II written notice (a  ‘Notice ofOffer’) to the other holders ofC:oi~imon 
Stock (tlic ‘Rctiiaiiiiii~ Holders’) at least 30 days in advaiice of‘ such 
proposed sale. The Notice of Offer shall describe in reasonable dctail 
tlic shares o f  Cloinmon Stock being offered (the Subiect Shares’j, thc 
purchase price for the sale of the Subject Shares (the “l’arget Price’) 
aiid all otlicr niatcrial terms and conditions of tlic offer 

(Seneca Restated Charter 5 1 I; [cl Til [emphasis in original]). 

Delaware law provides that “a right of first rei‘iisd is an inchoate, textually-based contract 

right that ripens into an option upon the occurrelice oi‘ the event spccified in the underlying 

contract. ‘The terms of’ the option are strictly construed in accordance with the contract provisions 

that crcatcd the right” (Scil~(c.n,s/ic,ker- v G‘uspwill~~t 1~117, l n c ,  No. Civ. A 2555-C.‘C, 2007 WL 

I0304‘78. at * 5  1- Del C‘h June 19, 20071 I intcrnal citation omitted]), 

HEX b y  the provision’s c l c x  aiid Luiaiubiguous terms. the I-ight is triggered only when an 
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ol-Ykr is madc to  purchasc Seneca stock and the sluckholdcr intends to accept the offcr. In s~ich 

circunistance, the investor niiist then advise W N ' I ' .  the other. Scneca investor, through a written 

notice of offcr which identilies the shares ofikrecl for sale, the purchase pricc and m y  otlicr 

material terins and conditions of tht: o l k r .  As shown above, the terms of the pledge and gill 

;igreements iiriecl~iI vo~';iIIy disavow the existciicc of's~ich ol'fcr o r  intent of the contracting parties. 

Moreover, in [lie Junc 2007 agrccmcnt, Omnicoiii and Wharton niodily thosc agrcemcnts to omit 

;ill relirericc t o  Seneca and l o  set forth an unconditional proinisc to pay a total of $7.5 million. 

I:or the foiqoing re;tsoiis, summary .judgment in favor 01' Omiiicom 011 h e  claim Ibr 

I?reach of 9 16 uf'tlic Seneca 1-cstated char-ter is granted and the claiin is dismissecl. 

Sumr-nnry.jLidgmeiit in favor of Omnicom is also granted oil the claim for bruach of the 

covenant 01' good faith aiid fair dealing implied in the Seneca restated charter. Delaware law 

provides that "where the sub,ject at issue is expressly covcred by the contract, or wlicre the 

contract is intciitionally silciit as to that subject, the implied duty to pcrform in good faith does 

not coiiic into play" ( l h v e  C;'r.t>ylirk E ~ ~ l t v . , ,  Inc. v M m h  h4ulor.s c 1 f 1 4 m . ,  622 A2d 14, 23 [Del 

Ch], @609 A2d 668 [Del Supr 19921). Hcrc, PGNT alleges that Omnicom breached [he 

impl iccl cluty 0 1 '  good faith and fair dealiiig by breaching the express rigli[-of'-t?rst-ref~is~l 

provision. In vicw of the Court's decision above, the claim is dismissed. 

Aclditional discovcry is not warranted in the circuiiistances presented here. The record is 

clcvoicl oi'any suggestion that ciirrently unidentifjed agreelimits exist between Omnicom aiid 

Wliartoii cvicleiiciiig the oxisleiice of a transfer in breach of the Seneca rcstatrd charter. In 

aclili tion, thc gill agreement provides that "[tlliis is the filial and entirt: Agrccinenl between tlic 

parties with rcspcct tu this gift. b+c,ept as sct forth herein. there arc no promises, rcpresenhtions 
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or iiiidt.l-standings bctwcen the parties of any kind with rcspecl to this gift” (id, $ 5 ) .  

‘Hie Cour t  has considered 1)C;N‘l”s i-cmaining contentions and finds them lo be without 

mer i t . 

hccorcli i igly. it is 

OIWEKEL) that the motion for sumiiiary .judgment is granted aiid [he complaint is 

dismissed w i h  costs m c l  clisbirrseinents to dcfcnclant Omtiicon1 Group Iiic. from plaintiff ;is 

taxed hy thc c‘lcrlc of the Court lipon submission ol’an appropriate bill of costs; and it  is liirlhcr 

0RIIT:KED that the Clerk is dii-cctcd to eiitcr judgment accordingly. 

Datcd: Dcceniber 2. 3008 
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