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SUPREME COURT 01.' THE S'I'ATE OF' NEK YORK 
COUNTY OF NEW YORK 

X 
YAHATRA HERNANDEZ, ESTHER HERARTE : 
and J Z N N l  FER STERN,  

-I_-_-f--_--___l-____I_I___________ 

F ' l a in t i  .If$, 
INDEX NO. 304989/2007 

- a q a i n s t -  

DEI. ARDEN KAISMAN, 

De f endan t - 

BECISION AND ORDER 

INTRODUCTION 

Defendant  A r d e n  Kaisman ("Kaisman") moves to arriend his 

t h i r d - p a r t y  complaint t n  add BHRK Management C o r p .  ("BHRK") and 

PHAK LTX {"PBAK") as third-party d c f e n d a n t s  so as to asser t  a 

contribution and i n d e m n i f i c a t i o n  cause of a c t i o n  a g a i n s t  them for 

P l a i n t i f f s '  hostile w o r k  environment claim a g a i n s t  him. As 

exolaineci below, Kaisman's motinn is d e n i e d . '  

! At argument i.t was agreed t h a t  PBAK should  not be a party. 
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P l a i n t i f f s  alleye t h a L  t h e y  worked for Kai-sman i n  his 

medical practice. Dr. Paul B r i  sson (\\Brisson”) was the o t h e r  

d u c t o r  in the o f f i c e .  

GHRK, t h e  e n t . i t y  which Kaisman a n d  Brisson cn-owned to manage 

t h e i r  medical p r a c t i c e s .  Plaintiffs s u e d  k‘aisman f o r  sex 

d i s c r i m i n a t i o n ,  a s s a u l t ,  bat t .er-y,  and i i n t e n t i o n a l  infliction of 

emotional d i s t r e s s .  

against B r i s s o r l  and moved u n d e r  CPLR § 3211(a) ( 7 )  to dismiss t h e  

2 l a i n t . i f f s ‘  complaint?  For f a - i l u r e  to s t a t e  a cause of a c t i o n .  

The Court d i s m i s s e d  the a s s a u l t  c l a im with respect to Plaintiffs 

Herarte and Hernandez, dismissed t h e  cause of ac t i -on  for 

Kai.sman arci Erisson were co-uwner9 of 

Kaisrnan commenced a t h i  rd-party action 

i n t e n t i o n a l  infliction of emotional d i s t r e s s  w i t h  respect to all 

P l a i n t i f f s ,  l e a v i n g  Plaintiffs‘ claims under the New York C i t y  

A d m i n i s t r a t i v e  Code 5 5  8 - 1 0 7  and 8-502, and perhaps under  the 

Executive I-aw, and d e f e n d a n t  Stern’s assault and ba t t - e ry  claims. 

Kaisman  argucs t - h a t  he h a s  a valid contribution arid 

i n d e m n i t y  c la im against RFIRK because RHRK employed P l a i n t i f f s  and 

so -is v i c a r i o u s l y  liable for the alleged hostile work envi ronment  

c r e a t e d  by  himself or, as h e  asser t s ,  Brisson. Kaisman bases his 

argument on cases which hold t h a t  an employer can be h e l d  liable 

to an employee on a sex d i s c r i m i i n a t i o n  claim if the employer kncw 

3boi~tl the discxi-; r!at.ion and acqu iesced  or- condoned the 

d i s c r i m i n a t o r y  conduct,  o r  ,if the offending employee held a h i g h  
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level manaqerial position. 

hardssed PlaintifFs, s l t -hough P l a i n t i f f s  make no allegation 

aqaj  nst Briuson. 

Kaisman alleges t h a t  Brisson sexually 

Tn opposition, Brisson argues that the motion shou ld  be 

denied bccause it is n o t  supported by an a f f i d a v i t  of merits or 

any evidentiary proof .  Second, hc con tends  t h a t  there is no 

rne1i.t to the claim a q a i n s t  BHKK, a r g u i n g  t h a t  it carmot be l i d b l e  

uri a t h i r d - p a r t y  claim for any actions taken b y  either Kaisman or 

hinself. 

P l a i n t - i f f s  j o i n  t h e  opposition to the motion and s t a t e  

that t -hey  “havc 1 7 0  i - n t e n t i u n  of implicating anyone b u t  Kaisman.” 

P l a i n t i f f s ’  A f f i r m a t i o n  in Opposi t ior i  at 1117. Permitting Kaisman 

to bring RIIRK into the l a w s u i t  would, in their view, 

“ r e s u l t  in impl . ica t ing  p a r t i e s  who all the plaintiffs agree are 

n o t  iEvo1ved.” P l a i n t i f I s ’  A f f i r m a t i o n  in Opposition a t  ¶lO. In 

sworn s ta temeti ts ,  Plaintiffs refutc t h e  allegaLions made in the 

third-party complaint a b o u t  Hrisson‘s conduct. Indeed, t h e y  

c r e d i t  Brissan with saving P l a i n t i f f s  from t h e  h o s t i l e  work 

e n v i r o n m e n t  allegedly creatcd biy K a i s m n r l  . 

A l t h o u g h  leave  to amend should be f r e e l y  granted, “the 

rnovznt must m a k e  some e v i d e n t i a r y  showing that the proposed 

anendr.ent has  a rguab le  merit. ” iielenc-Har-r.j.sson Corp. v. 
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Molley.7ine N e t w o r k s ,  I R C . ,  6 A.D.3d 151, 151 (1.'' Dept. 2004). 

A C o u r t  cannot g r a n t  a mot ion  to amend w i t h o u t  passinq 011 the 

u n d e r l y i n g  m e r : i  ts of the proposed  amendments. 

Co. Inc. v. Brdddis R S S O C . ~  I r i c ' . ,  343 A.D.2d 107, 116 (Ist  Dept,. 

1998). Accnrdinqly, a mot ion  fur leave to amend "must be 

supported by an affidavit of rnerit.s and evidentiary proof that 

cou ld  be considered upon a motion for summary judgment." Id. 

N o n - - L i n e a r  T r a d i n g  

Here, Kaisman' s proposed amendment is no t  supported by 

m affidavit of merits or a n y  evidentiary submiss ions ,  b u t  o n l y  

by an a f f i r m a t - i o n  by his  a t t o r n e y ,  w h o  has no personal knowledge. 

F u r t h e r ,  it is unverified and  a l l e g e d  e n t i r e l y  upon information 

and bclie1. Even it a proper  e v i d e n t - i a r - y  submission was made, 

however, the motion wou:.d st.LI 1 be den ied  because, as a matter o f  

I . a w ,  the proposed amendment l a c k s  merit. 

Kaisman does not. have a claim for indemnification and 

c o E t r i b n t i o n  against B H R K .  P l - a i n t i f f s '  hostile w o r k  environment 

c a ~ i s e  of a c t i o n  is based on the conduc t .  of Kaisman alone. He now 

seeks c o n t r i b u t i o n  and indemnification from BHRK based on a 

t .heory that BHRK was P l a i n l . i f f s '  employer a n d  t h a t  it should be 

v i c a r i o u s l y  liable for the actions of  Kaisman and/or  Brisson. A 

t h i . r d - p a r t y  claim for contribution is dependent on the claims 

made by t h e  p l a i n t i f f  in the m a i n  action. C o n L r i b u t i o n  is 

available o ~ i y  w h e n  t.he p l a i n t i f f  a l l e q e s  f a c t s  u n d e r  which a 

third-party d c f c n d a n t  can  be responsible for- t h e  cu lpab le  

4 

[* 5 ]



c o n d u c t .  

t h e o r y  w h i c h  is i ncons i s t : en t  wit:!) Plaintiffs’ claim that he alone 

?A 1 i . a h I e  to them. he cannot i m p u t e  to BHRK a c t i o n s  

a l l e g e d l y  committed by Brissor: K h i c h  a re  c o n t r a r y  to P l a i n t i f f s ’  

C o m p l a i n t .  

Kailirrnan cannot seek co~tribution and indemnity on d 

Accordiagiy, 

A party canno t  assert a c o n t r i b u t i o n  claim under  a 

t h c o r y  of v i c a r i o u s  1 i a b i l i t . y  based on the a c t s  of a n o t h e r  when 

thc allcgatinrls i r i   he c o n t . r i b u t l o n  claim are I n c o n s i s t e n t  with 

dnd, if t r . i i e ,  w o u l d  defeat. a p l a i n t i f f ’ s  cause of a c t i o n .  

ToreLte v. Bellevue Ruilders Supply, Tnc., 59 A.D.2d 985 ,  9 8 5  

(3“ DeFt. 1.9’17) ; Ware v. S a n d  L a k c  Kiwar1i.s C 1 u b .  Inc .  I 100 

Misc.2d 668, 669 (Sup. Ct. Albany Co. 1979). 

See 

O t h e r  than Brisson, the only other person whose conduct  

Howcver:, lit is axiomatic t h a t  BHRK can be liable f o r  is Kaisrnap. 

;tn ai lcqedly a c t j v e  t o r t f e a s o r .  c;Ai.iriot s e e k  contribution or 

indemnity from an entity which  is v i c a r i o u s l y  liable for the 

to r . t . feasor ’s  coriduct . Ruddock v. B o l a n c J  R e n t a l s ,  Inc., 5 A. I ) .  3d 

3 6 8 ,  .3’/0-71 ( Z n d  U e p t .  2004). L a s t ,  Kaisman‘s claim f o r  common 

law indernnj f i c a t i o n  m u s t  fail because “’a party sued solely for 

it-s own ZLlcged w r c ~ n y d o i n g ,  r a t h e r  t h a n  on a theory of v i c a r i o u s  

X a b i l i t y ,  cannot a s s e r t  a claim f u r  cclmmon l a w  

inc3ernrli .f ication.’” Esteva v. N d s h ,  55 A.D.3d 4’14, 474 (1’‘ Dept. 

2OC8) ( q u o t i n g  M < l t h i s  v. C e n t r a l  P a r k  Conservancy, Inc., 251 

P ’ . C . h j  171, 1-72 I I S t  Dept.. 1998)). 
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K a i s m a r i  r e l i e s  on cases which h o l d  t h a t ,  u n d e r  cerLain 

c i ~ ~ ~ r n s t m c e s ,  

discrimination against a n  cmpioyer for a n o t h e r  employee’s 

misconduct>. 

knowledge of and acquiesced  irL o r  condoned t h e  discriminatory 

conduct” of anot .her  cmplcsyec. 

Center, 54 A . D . 3 t l  304, 130.5 ( 2 n d  1Jept. 2 0 0 8 ) .  It i s  a l s o  true 

t h a t  an employee may have a c la im aga ins t .  a n  employer for “ac ts  

of d i s c r i m i n a t i o n  perpetrated by a h i g h - l e v e l  managerial 

employee” because “ t h e r e  i3 no opportunity to make a complaint to 

upper-level management where the haras se r  is t h e  highest r a n k i n g  

s u p e r v i s o r . ’ ’  

S t a t e  D i v .  of Human R i g h t s ,  2 2 1  A . D . 2 d  44, 5 4  ( q L t l  Dcpt. 1996). 

an employec has a cause of a c t - i o n  fo r -  sex 

It is t r u e  that an employer may be l i a b l e  if it “had 

1j.ianco v. F l u s h i n g  Hosp. Medical 

Matter uf Father Bellc C o m m u n i t y  Center v .  N e w  York  

Kaisman’s r e l i - a n c e  on these ca5cs i.s misplaced. These 

c,3ses o n l y  addres s  the liability of an emp1,oyer to an employee on 

a di rec t  ssx d i s c r i m i n a t i o n  claim. They do not deal with. , , .  

. .  I 

contribution arid indemnity claims hrouqh t  by an a l l G g m y  $ ,)$ ’’. 

cu lpab le  party a c j a i n s t  an employer in a t h i r d - & a r t y  ?$ a c t i o n .  

%ited: 
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