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-. SCANNED ON 1211512008 

SUPREME COURT OF THE STAt a OF NEW YORK - NEW YORK COUNTY 

PRESENT: Hon. MICHAEL D. STALLMAN 
Justice 

CAROLYN RUSIN, 

Plalntlff, 

- v -  

301 EAST 93, LLC, NEW YORK SKYLINE LLC 
slhla NY SKYLINE LLC and STRUCTURAL 
PRES ERVATl ON SYSTEMS, IN C., 

Defend ants . 
(And two thlrd-party actions). 

PART 7 

INDEX NO. 1 14272103 

MOTION DATE 1019108 

007 MOTION SEQ. NO. 

MOTION CAL. NO. 07 

The following papem, numbered I to 8 were read on this motion for summary judgment; cross motion 
'or summary judgment 

PAPERS NUMBERED 

1-2 

3 

4 

5-6 

7 
8 

Notice of Motion- Affidavits - Exhlblts A- 

Answering Affldavits - Exhlblts 

Replying Affidavits - Exhiblts 

Notice of Motion- Affidavits - Exhibits A 

Answering Affldavits - Exhlblts A-B 

Replying Affirmation 

X Yes 0 No 

Upon the foregoing papers, it is ordered that this motion and cross motion are 
determined in accordance with the annexed memorandum decision and order. 

Dated: 
New York, New York 

Check one: 11 FINAL DISPOSITION X NON-FINAL DISPOSITION 
Check if appropriate: DO NOT POST u REFERENCE 
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SUPREME C'OTJRT OF THE: STATE OF NEW 1'ORK 
COUNTY OF NEW Y O I K :  IAS PART 7 

Phi  tit i f  I: 

- against - 

n L' fc 11 d ants . 

Index. No. 114272/03 

DECISION and ORDER 

Index No. 100342/05 

- agaiiisl - 

301 EAST 93, LLC., NY SKYLlNE LLC:. bz STRUC"I'IJRAL 
PRESLKVATION SYS IEMS, INC',, 

I 1  c fcndant s , 

590746l06 
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Motion sequence nuriibers 006 and 007 arc consolidated for disposition. 

In this property dainagc action, dekndantlsecond third party plaintifT7 New ’nrk Skyliric 

L J L  s/h/a NY Skyline LLC‘ (“Skylinc”) nioves lor summary j udgmcnt on its claim lor 

indcmnificatioii and insurancc procurciiierit against Structural Preservation Systeins, Inc. 

(“SPS”)(mc7tjc7ri 006). 

In motion 007, third party d e h d a n l  LMW Engineering, LLL? ( “ I  .MW”) movcs for sumnlaly 

judgment dismissing thc third parly complaint and all cross claims against it. Third party clelendmt 

Supcrstructures Engineers & Architects, PI .I .C1 (“SuperStr~~cturcS”) cross nmves for summaiy 

judgmcnt dismissing the secoiid third party complaint and all cross claims against it. 

BACKGROUNI) 

Plaintiff, C‘arolyn Ihsin (“hs in”) .  owner of a rcsideiitial building localed at 1 802 Sccond 

Avcnue in Manhattan (“Rusin’s property”), al lcgcs that her building was damaged as a result of 

defendants’ negligent demolition, excavation and coiistnictioii of a new lxiildiiig located at 1 X O O  

Second Avenue (“the new building”). Dekndant 30 1 East 93‘d (“owiier”) owns thc 1 800  Secoiid 

Aveniie properly; delendant Skylinc was the construction maiiagcr for the iiew huildiiig and 

del’endant Sf’S was cniploycd by the owner and/or Skyline to pcrforni pile drilling work at h e  new 

building. 

Plainlil’l Public Service M~itiid Insurance C:’ompany (“Public Scl-vicc”), Rusin’s insurur,  

investigatud Rusiii’s projmty damage claim and dctcrniined that a contiiiuing conditio11 011 I<usin‘s 
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property had been aggravated by the construction work o i i  the new huilding. Public Service 

negotiated a selllenient with Rush  and thcrealier insiiiuied a subrogation actioii against tlic owner, 

Skyline and SPS. The subrogalion action was ~~ ib~e~1~ ie1 i l ly  consolidated with the main action. 

‘I’liercaftcr, SI’S instituted a third par~y action against Superstructures, the structural 

engineering I-irin thal the owner rctai iicd to prepare the structural design and dctailiiig for the new 

building, and LMW, the company rctaincd t o  perfbrm pile inspections. Thc third party action 

dcinaiids inderiiriification and/or contribution based on the alleged ricgligcnce arid breach of contract 

of Superstructures and LMW. 

Superstructures states, without contradiction, that SPS voluiitari ly discontiiiucd the third 

party action against it, 

Skylinc tlicii coiniiiciiccd a sccond third party action against, inter alia, Superstriictirres for 

contribution and/or indcninitication. 

MOTION 006 

In sulpport ofthe motion iiir indciiiiii tication and insurance procurement against SI’S, Skyline 

allcgcs that SPS installed the piling and perhrmed thc pile drilling work that allegedly caused tlic 

daiiiagc to ICusin’s bui Iding. It argues that the contract bctwccn the parties contained both a 

provision rcqiiiring SI’S to obtain liahility insurance nainiiig Skyliric as an additional insured and an 

iridcriiiiificatiori clause mid that pursuant to I(ora’~& 11. N&rl~~17der Prod~-it7g C‘o . ,  44 A.13.3d 556 

( I Ft i k p t  2007) summary relief is appropriate on a claim for contractual irideiiinj fication when the 

obligation 10 indemnily is coupled with the iridciniii l’ying party’s obligation to iiaiiic the o h r r  party 

as a11 additional insurcd. 
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Skyline also states that because it is an additional insured under SPS’s insurance policy, 

SPS’s insurer is obligated to ;issiiIiie Skylinc’s clcfcnse and t o  iiidemnify it. 

111 opposition to the motion h r  sumiiiai~-~judg~iient, SPS argiies that Skyline is not a party to 

the contract hctwccii it aiid the o w i w  and thcrcibre Shyliiic is not cntitled to indeninification 1’Tcm 

SPS; that pursuant io the arbitration clause in sectioi1 1 2.1 oi‘ Attachiiiciit “A”-Gencral Conditions 

oftllc contract’, that this dispute must bc arbitrated and it also argues that tlicrc are questions ol’ fact 

as to wlictlicr ST’S was negligent and, if it was, whether that negligence caused the damage to 

liusin’s property, 

A. Indemnification 

Skyline’s rcliancc on Rod&, s zpr - l i ,  for the proposition that SI’S is requircd to indeniiiify it, 

is misplaced. In that case, the First Ikpai-tmeiit held that, “( s)ummary rclicf is appropriate on a claim 

for contractual indemnification whcrc, as hcre, the licensc agreement is uiiaiii biguoirs a i d  clearly sets 

fort11 the parties’ intention that a licciiscc indemnify the liccnsor fur the iiijuries sustaincd.” Roddv 

11. Ncu’c.r.lmdcr, 44 A.D.3d at 556.  Tlierc tlic court foiind that, based on the liccnse agreemciit, the 

licensor had established a prima facie case of entitlenient to indcmniiication and that the I iccnsee 

failed to demonstrate that thcrc was a qucstion 01‘ h c t  wfficicnt to overco~iic the licensor’s prool: 

I Icre, tlic indeninificalion clause in Attachmcnt A to the contract between the SPS and tho 

owiicr provides, “(t)o thc estcnt caiised by the negligent acts or omiss ions 01‘ SPS, its employees, 

Scction 12.1 states, in pertinent part: I 

All claims, disputes and othur niatters and qucstioiis arising 
out of or rclated lo lhis Agreement or any hrcach thereof, which 
cannot be resolved through rqotiation, shall be suhiii ittcd to 
rnediatioii or  arbitration in accordance with the American 
Arbitration Association . . . . 
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agents or subcontractors. SI’S will itidcriiiiify and hold harmless Client’ fi-orn and against claiiiis, 

damages and expenses including rcasoiiable attorno!.‘s fccs arising out of bodily i i i  jury or propci-ty 

damage lhat occur during the perfimiancc 01. the nork except a s  otherwise providcd in Ilem 1 0  

above.” ((I)’llonxicll Aff, Ex. €3, Attachment A, Ttcm 1 1 )  Item 10.3 of Attachment A states that the 

C’lienl is responsible lor property claiiiagt: that results from damage lo “iiitcrior and/or csterior 

undergro~ind/overhead surface mounted ulilities or structures unless caused by SI’S’ sole 

negligence.” 

SI’S correctly argues thal the request for summary judgment on the indcmnification claim 

is prcinaturc hccausc Skylinc has hiled to demonstrate that SPS was negligent and that, il‘it was, that 

the daiiiagc to Rusin’s propcdy was caused by SI’S’s negligence. 

Inc. ,  866 N.Y.S.2d 164, (1‘’ l k p t  2008): 

Thus far thcrc lias been 110 Gnding that either 
[third party dcfcndant] or its agents were negligent 
let alone that siicli negl igcncc proximately caused 
plaintiffs injuries. Accordingly, suiiiiiiary .j udgmciit 
on the contractual iiidcninification claim is 
premature. (citations (mi ttcd) 

Mo~~eover,  Shyline lias failcd to demonstrate that, eveii if it is deter-iiiined that SPS’s 

iicgligcncc causcd tlic property damage, i t  woiild be enlilled lo indemnification as tlic “Client” irrldcr 

the contract. ‘Jhe term “C‘lient” is used in Atlachmenl “A” h e  gcncral conditions scction 01’ the 

contract wliicli is thc scction that contains the indemnification clausc and it is also uscd in ;I January 
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22, 2002 proposal that appears to have been incoq-rorated into the contract. However, the tcrin client 

is not dcfincd i n  either document ((l)’l)oiiiicll All. Ex. 13). 

In thc standard form portion of tlic contract the parties arc identilied as the owner and SPS. 

(O’DoiinclI Aff.., Ex. B, p. 1) Skyline is named in that standard lor111 contract as the construction 

managcr. (0’L)onnell All, Ex. n, p.1 ) ‘I‘he Jaiiitary 22, 2002 proposal letter from SI’S whjch is 

addressed to Skyline recognizes that Skyline is the “owiicr’s rep/maiiagcr” but that proposal also 

contains separate lines for acceptance by the “client” and SPS. ‘I’he document appears to have been 

signcd by the clienl, presumably tlic owner, but it was not separately signedhy SPS. (O’Ilonnell Aff., 

Ex. I3) 

Accordingly, because tht: lerm cl icnt is not defined in the contract, it cnimot be determined 

on these papcrs alone as to whether Skylinc, as tlic ow~ier’b representative, kdls within the mcaning 

of a “client” irnder the contract. 

A5 t o  SPS’ argument that the indemnjfication claim niiisi be arbitrated, it is well sellled that 

a party waives its right to arbitrate wlncii its participation in thc lawsuit rnaiiifcsts an aflirmative 

acceptance nftlicjudicial forum. (,~‘cP, o.g., Advrsl, Jnc 17 Wuc-1~~~1,  253 A.I).2d 650 11 ‘‘ I k p t  19981) 

In detcriiiiiiiiig whcthcr the right to arbitration was waived, the ccmrt sliould consider- factors such 

as the time that has elapsed h ~ n  the coii~iiicticciiicnt of the litigation and the extent oftlic I i  tigation 

so far. (Aclvcsl, h c  11 Wlichlel, 253 A.13.2d at 260). 

1 lere, the litigation was ~ o i ~ i ~ ~ i c i i ~ e d  i n  2003, discovery is coiiiplctc and plaintift‘lins liled 3 

notc of issuc. Shyliiic has  aflirmatively accepted thc jirdicial liwum by its f‘itll and aciive 

pai-ticip:itioii in this litigation It lias joincd in  motion practice, cngagcd in discovcry and p:irticiptcd 

in court conkrcnces in tlic matter. 1 ts belated assertion that thc qiiestioti of’ indcmnificatioii must 
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be arbitrated has been waived by its own conduct. 

B. insurance Procureinent 

Skyline’s iiisuraiicc procurement claim appears, in actuality, to be a dcmand that Sl’S’s 

insurer defend aiid indeimil‘y Sky1 iiie for all claims and cross claiiiis against il because SPS was 

reqirircd to prncurc a $3 million liability policy and iiaiiic Skyline as an additional insured. Skyline 

contends that SPS’s policy naming it as additional iiisured is now primaiy. (O’Donnell Aff, para. 6 

8.~9) ‘1’0 tlic cxtcnt that Skyline is scckiiig a del‘eiise and iiidcmdicatioii from tlic insurer, it must 

commeiice litigation against that insurcr. 

MOTION 007 

A. LMW’s Motion 

In support of summary judgniciit dismissing the claims and CTOSS claims against it, LM W 

argiies that it was nicrcly an engineering professional retained to conduct controlled inspections of 

tlic pile drilling. LMW claims that the inspections nicrcly verified thc dcpth ol‘thc drilled piles and 

their load capacity. It states that it had no contractual duty to supervise the work at the site or to 

coiitrol tlic nicthod or iiicans by which the dcmolition and constr-uction work was done. Further, it 

states that i t  did not prepare plans o r  dcsigns lor the pilc drilling and that tlicre is no evidence that 

il negligently perfimncd the cngineering serviccs that it was retained to provide. I ,M W also ar-gucs 

that the hrcach of coiitracl cause of action will not lie because SPS did not have a contract wilh 

I,M W .  
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In opposition to dismissal, SPS and Skylitic x y i e  that, under thc New York City Huildiiig 

Code, sections 27- 6C)C;(a)’ and 27-721 ‘, LMW ‘5 dutics included n duty to insure that piles wcrc 

installed in a maimer that protected adjacciit buildings and property. ‘l’hey claim that thcrt: is a 

question of hc t  as to wliutlicr LMW carried out its dutics, outlined under the Building C‘ode, in a 

non-negligent manner. 

A party opposing a motion for surnmaiy judgment mist  produce proof in adniissihlc form 

sirfficient to overcome plairitifi’s prima facie case and raise material questioris of fact. Mere 

conclusions, cxprcssions of hope or ui~subslantiakd allegations arc insullkicnt. (Amirttilli v. Dellii 

C~’nnstr. C’orp., 77 N.Y.2d 525, 533 [199l][quoting Zirckcrnwrn v. City of’N.cw York, 49 N.Y.2d 557 

(1 9XO)I) 

I n  this case:, SPS and Skyline’s arguiiient that there is a question of fact as io whether LMW 

carried out its duties under the Building Codc in a nun-negligent iiixmer is without tiwit. Although 

thc Building Code cautions that the piles shodd be installed with adequate protectioii for adjoining 

property, the Code dues not dial-gc the pile inspector with this responsibility. (nui lding Codc Section 

27-696[a]) Indeed, in this case lhe deposition testimony establishcs that LMW was hired mcrcly 

to inspect the pjlcs to confirm that they wcrc drilled into tlic ground to tlic required dcpth aiid that 

the piles could support the spccilied load. ’I’hc testimony also establishes that JLMW did not control 

the manner or means 01‘tlic drilling, prepare the plans for the pile placcmcnt or actually perl.hnii thc 

drilling. (Marino Aff, ‘l’avor Dep., Ex. (3.- 17.48, 1. 21 lhru p. 49, I .  9; Ex. 1, p. 36, 1. 24 thl-u p. 37, 1. 

Sectioii 27-6%( a)  of‘ the building cock states, “( p)iles shall bc ins~allocl with adequate 
provision i‘or the prokction of adjaccnt buildings aiid property.” 

Section 27-72 1 states in pertinent part, “(t)he inLtallatioii of’all piling shall hc subject to 4 

coiitrolled inspection. Such inspection ~Iiall bc preformed (mly hc an architect o r  engineer 
resident a t  the site . . . . 

x 
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10; Pil-ro Aff.. Ex. J, p. 49, 11. 3-13, p. 50, I . ,  9-11: Wang Ail., Ex. L, pp. ?4-37, p. 55-56) 

SPS and Skyline have failed to submit any  e\-idcnce that dcmonstratcs that I,MW causcd or 

contributed to the pile drilling vibrations that allegedly caused the damage to plaintiffs propci-ty, or 

that LMW was iicgligent in the perhriiiaiice 0 1  its duties rmd that such negligence causcd or 

contributed to the damage. 

SPS and Skyline’s spcculation and conjeclure is insuilicient to overcome LM W’s p r i m  facie 

case that it did lint cause or contribute to the damage to Itusin’s property and that it i s  entitled to 

judgment dismissing all claims and cross claims against it. 

J 3 .  Suuerstructures’s Cross Motion 

Superstructures argues that it is entitlcd to s~ i I i i~ i ia~y- jLi~~rne~l t  dismissing a11 claims and cross 

claims against it because thc record is devoid of any evjdeiice that it was iicgligent in the 

performance ol’its engiiiccririg serviccs or that the pilc designs it prepared were inaccurate or outside 

of industry standards. It contends that if, plaintiffs daniages were causcd by vibrations l’roni the pile 

drilling, then responsibility for those damages should rest with tlic contractor who perf‘oimed the 

drilling. Superstructures statcs that its contract specilkally exempts it from rcsponsihi I ity, “lor tlic 

means, methods, sequences, or proccclures or  construction selected by the contractor or the safcty 

precaulioiis arid programs incident to the work of the contractor” and that it is also exempt from 

liability for tlic contraclor’s failure to perform the work in accordance with the c,onstruction 

docuriicnls. (Harenstein Aff., Ex. TI, 17. 3) 

In opposition Skyline a.rgucs that suiiirnary-jud~sment must he clenicd becausc Superstructures 

was the structural engineer that clcvised h e  pilc location plan and that thc responsibility [or the pile 

drilling and Ihe pile drilling locations was detenniiicd by Supcrstniclures. 
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Here, Supcrstructurzs established its prima facic case that it is entitled to .judgment 

clisiiiissing the claims and cross claims against i t  b) subiiiitting the dcposition testimony of Vikrant 

Sampat, an engineer and principal in the lirm. who tes t ikd that the design of the pile caps was wcll 

withiii industry standards. (Hancnstcin Afi-., Ex, I .  p. 64-66) In addition it submitted the tcstiiiioiiy 

of Robert Pirro, on behalfol‘SPS, who stated that SPS was the entity that deterniinccl the meaiis and 

mcthods for drilling tlie piles. (Harenstein Afl.., Ex. G. p ,  69). 

Moreover, Superstructures eslablishcd that it was iiot rctaiiied to supcrvise tlic perfurnmancc 

of thc job. ‘l‘he contract specifically provided that Superstructurcs was not responsible for the 

“mcaiis, methods, sequences or procedures ofconstruction selected by the contractor” and thal it was 

not responsible for thc coiitractor’s hilure to carry out the work i n  accordance with the construction 

docuriicnts. (h’ec, . J w i , s t i  Bourd qj’G‘unrdicrns 11. Gi.iimmnn A l l i d  Indtistries, . Inc., 96 A.D.2d 465, 

467 11  llept 19831afi’cl 62 N.Y.2d 684 [ 19&4][1-m arcliitcct wlio is only responsiblc for tlie design 

of a building cannot bc Iicld liablc for defe‘ecls resulting from riegligeiicc during construction 1, scc 

dso7  15 N.Y. h a c ,  New York Law of’Torts, Scction 13.34[extending the ruling in , / w i s h  Hoard of 

Giwrdiirns v. Griim-tnn Alliccl Innth.islrii>s, lr7c., stiprl.i7 to engineers] ) 

Skyline’s coiijccturc fails to mise a geiiiriiit‘ issuc of riiiiterjal fact. I t  h x  not produccd a 

scintilla ol‘ proof in  admissi blc form demonstrating that Superstructurcs was negligcnt and thus, it 

has hiled to overcome Superslructures prima facic showing that it i s  cntitled to j udgmenl dismissing 

tlic claims and cross claims against it .  

Accordingly, i t  is ORTIERED that, as to motion 006, Skylinc’s motion for suniniaiy 

judgriicnt on its claim h r  inderntiij-~calioii against SI’S is denied; and it is riirtlicr 
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t o  SPS disniissing that branch of tlic motion which dciiiarids that SPS's insurer defelid and 

inciemnify Skyline in this action; and it is further 

cross motion h r  summary judgment arc granted and the action is hercby severed and dismissed as 

against I ,M W and Superstructurcs, and the clerk is directed lo entcr judgment in h v o r  of those 

(_)RI)UKIIl) that the remainder of tlnc action shall continue. 

DATE: 13ecember i'f; 2008 
New York, Ncw Ynrk 

,/' . E N T E .R: 
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