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COUNTY OF NEW Y O N :  IAS PART 44 

P 1 ain ti ff, 
Index No. 

-against- 103830/07 

THYSSENKRUPP ELEVATOR C 
LEXlNCTON INSURANCE COMPANY, 

_____-_--_______"--_______I_____________----- 

MILTON TINGLING, J. : 

Mot. Seq. Nos. 002 and 003 shall be consol 

In Mot. Scq. No, 002, defendant Lexington Insurance Company (Lexington) moves for 

summary judgment dismissing thc complaint. Defendant Thyssankrupp Elevator Corporation 

(Thyssankrupp) cross-moves for suiiimary judgment. Plaintiff cross-moves for summary 

judgment. In Mot. Seq. No. 003, Lexington moves for summaryjudgnient. 

This case arises out of a personal injury action, Kenneth A.  Smith v Inner City 

Redevelopment Corp., Index No. 101 574/05, in Supreme Court, New York County. The Smith 

action naiiics plaintiff as a defendant and seeks a recovery for injuries suffered by an employee of 

Thyssaxikmpp in the course of his employment. Plaintiff and Thyssankrupp were contractors in a 

project in which Thyssankrupp was to install an elevator at Upper East Side High School located 

in Ncw York, New York. The accident occurred on July 9, 2003. 

The Sinitli complaint is dated September 8, 2004. On May 25, 2005, plaintiff instituted a 

third-party action against Thyssankrupp, Lexington's insured. Plaiiitiff is seeking coverage under 

the Lexington policy, claiming to be an additional insured undcr the policy. On March 8,2007, 

plaintifi'coiiimeiiced this declaratory judgment action against defendants. Plaintiff is seeking a 
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judgment declaring that defendants have a duty to defend and indemnify plaintiff in the Smith 

act ion. 

Lexington brings its first motion for summary judgment and seeks an order from this 

court declaring that plaintiff fiiiled to provide timely notice of an occurrence and that Lexington 

does not owe plaintiff a dirty to defend and/or iiidemiiify plaintiff in the S7nith action. 

Lexington argues that plaintiff did not provide it with timely notice of the Smith action. 

An insured’s obligation to provide notice is detailed under Section VII, subsection T of the 

subject policy, which states: 

Ifclaini is inadc or suit is brought against the insured, the insured shall immediately 
forward to the company every demand, notice, suinrnons or other process received 
by his or her representative. 

Lexington claims that there is no dispute that plaintiff received notice of the Smith 

accident as early as March 2, 2004. Lexington provides the following timeline: on March 19, 

2004, plaintiff advised Thysscnkrupp of the Smith claim. On July 30, 2004, Gallagher Bassett 

Sci-vices, liic., an administrator of Thysseilkrupp, wrote a letter to plaiiitilf acknowledging the 

Smith claim. On Septeiiiber 8, 2004, Smith commenced the action against plaintiff. On May 25, 

2005, plaintiff coiiimeiiced a third-party action against Thyssenlcrupp. On March 8, 2007, 

plaintiff coiiiineiiced the instant declaratoiy judgment action against Lcxington. Lexington 

asserts h i t  this was the first time that Lexington was aware of the Smith claim. Lexington 

contends that it took plaintiff more than two years after the comrneiicemeiit of the Snzith action to 

notify Lexington, thus breaching the policy condition of timely notice. 

Lexington refers to Endorsement No. 20 of its policy, which is titled “Self-Insured 
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Retention- pcr Occurrence,” and provides the following: 

The colnpany’s obligation under all coverages provided by this policy 
to pay ultimate net loss on behalf of the insured, applies only to the 
ultimate loss in excess of the self-insured retention stated bclow, and 
subject to the limits of liability stated in  the policy. The teniis of the 
policy include those with respcct to the company’s rights and duties 
with rcspect to defense of suits apply in excess to the application of 
the self insured retention amount. 

* * * * * * * * * * I * * * * *  

The sclf insured retention stated below shall apply to the coverages 
afforded by this policy on a per occurrence basis to the ultimate net 
loss as a result of any one occurrence regardless of the number of 
persons or organizations who sustained damages because o f  the 
occuiTence. 

Lexington states that the amount of the retention is $1.25 million and that, pursuant to 

the policy, Lexington has no duty to defend or indemnify for this or any other claim until the self- 

insured retention has been satisfied. 

Thyssenlcrupp cross-moves for suminary judgment dismissing the complaint, arguing 

that plaintiff, in  its third-party suit in the Sinith action and in its present declaratory judgment 

action, is seeking identical relie1.a~ against Thyssenkrupp, namely, indemnification and insurance 

procuremcnt. Thyssenknipp asserts that the seeking of indemnification by plaintiff is premature 

because there has been no finding of liability as against plaintiff in the Sm2ilh action. 

Thysseilkrupp also asserts that since the relief sought in this action is duplicative of the relief 

sought in the Smith action, the declaratoiy judgment action should be dismissed. 

Plaintiff cross-moves for summary judgment declaring both defendants as having the duty 

to defend and indemnify plaintiff in the Sinith action. Plaintiff argues that it is an additional 
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insurcd uiidcr the Lexingtoii policy and that the additional insured obligation is triggered by the 

injury sustained by Thysscnkrupp’s employee. Plaintiff contends that notice was properly and 

timely given to Thyssenkrupp. Plaintiff also contends that notice was not required by plaintiff to 

Lexington due to Endorsement 20. The notice provision states: 

Thc iiisured shall imiiiediately notify the Company in writing of any claim 
to which the policy applies which 

a) involved serious Bodily injury or ratality; 
b) the insured has received notice of suit in which the daniage 

c) may exceed 25 % of the Self Lnsured Retention. 
exceeds the Self Insured Retention; 

Plaintiff states that this case does not involve serious bodily injury or fatality. Plaintiff 

asserts that it would be totally premature to state what damages would be at this time, when 

clarnages have not been assessed. Therefore, plaintiff assuiiies that under the circumstances, i t  

was not required to give immediate notice. Alternatively, plaintiff claims that Endorsement 20 

gives rise to an ambiguity that must be construed against Lexington, the drafter of the policy. 

Plaintiff argues that Callaglier Bassett Services, Inc. should be considered an agent of 

Lexington that was authorized to receive notices of claim. Plaintiff also argues that its 

declaratory j u d p e n t  action, brought against defendants on April 7, 2007, constitutes proper 

notice, given the terms of Endorsement 20. 

In opposition to plaintiff‘s motion, Lexington states that it never received notice from 

plaintiff until the declaratory judgment action was brought against it. Lexington avers that by 

virtue of the fiict that plaintiff filed a third-party action against Thysseiikrupp in the Smith action, 

plaintiff and Thyssenkrupp have adverse interests and notice received by Lexington from 

Thysscnkrupp cannot serve as notice froiii plaintiff. 
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Lexington denies that Eiidorscment 20 amended or abrogated the existing notice 

provisions in the policy. Lexington contends that there is no evidence that Gallagher Bassett 

Services, Inc. is an agent of Lexington, hi fact, Gallagher Bassett Services, Inc. had stated by 

written correspondence that i t  was an agent of Thyssenlaupp. Lexington asserts that if plaintiff is 

an insured, then the policy requires an insured to exhaust the self-insured retention beiore 

coverngc is triggered. 

In its second motion for summary judgment, Lexington argues that plaintiff is not: covered 

by the policy because of an eniployee exclusion in the policy. That provisioii states as follows: 

This insurancc does not apply; ... 

To bodily injury lo an eiiiployee of any insured arising out of and in the 
coLirse of employment by any insured, or to any claims of the spouse, 
child, parent, legal guardian, brother or sister of that employee as a 
consequence of said bodily injury; 

This exclusion applies: 

1. 

2. 

Whether any insured may be liable as an employer or in any other 
capacity; and 
To any obligation to share damages with or repay sonieone else 
who must pay damages because of the injury. 

Lexington states that should this court deny its first motion for summary judgment, there 

is still no coveragc under h e  policy bascd on the eniployee exclusion. 

Plaintiff opposes the second motion, on the ground that since there is no newly 

discovered evidence involved, the motion should be denied as improper. Plaintiff argues that the 

employee exclusion is not applicable to plaintiff. 

“Contracts of insurance, like othcr contracts, are to be construed according to the sense 
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and meaning of the terms which the parties have used, and if they are clear aiid unambiguous the 

tenm are to be taken aiid understood in their plain, ordinary and proper sense.” Matter of Covert, 

97 NY2d 6 8 ,  76 (2001) (internal quotation marks and citations omitted). Lexington’s first 

motion for sumniary judgment contends that plaintiff failed to make timely notice to Lexington 

with rcspcct to the Jinlth aclion Lexington states that the notice requirement in the policy is a 

coiiditioii precedent to coverage. 

“[W] hen an insurance policy requires notice of an occurrence or action be given 

proniptly, that means within a reasonable time in view of all the facts and circumstances.” Doe 

FZII~CZ, Inc. v Hqycil Incleriz. Co , 34 AD3d 399, 399-400 (1’‘ Dept 2006). Section VII, subsection I 

of the policy indicates that if a suit is brought against the insured, the insured is under an 

obligation to immediately forward to the insurer all papers related to the suit. This section is 

somewhat contradicted by Endorsement 20, which specifies certain circumstances in which 

immediate notice is required. There is a certain ambiguity when the two provisions are read 

together. For this reason, it would be appropriate for a trier of fact to make a determination as to 

whether plaintiffs notice to Lexington was reasonable under the circumstances. 

As for Lexington’s second motioii for sunimaryjudgment, it is well settled that multiple 

suiniiiary judgiiient motions in the same action are discouraged in the absence of a showing of 

newly discovered evidence or other sufficient cause. See Nationid Enterps. Corp. v Dechert 

Price d Rhonil‘s, 246 AD2d 481 (1’‘ Dept 1998). Lexington has not offered a sufficient 

explanation as to why it  had to bring a second motion. Lexington could have used the ground of 

the employer exclusioii in its first motion. The second motion is denied. 

With respect to Thyssenkrupp’s obligation to plaintiff, Thyssenkupp is contractually 
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obligated to defend, indeiiiiiify and hold hamiless plaintiff and its employees from all damages 

arising out of or relating to Thyssenkriipp’s work. This is to be found in the Supplemental Rider 

to the agreement belween plaintiff and ‘Thyssenkrupp. The Srnilh action relates to work 

performed by an employee of Thyssenkrupp. Therefore, plaintiffs cross motion for summary 

judgment shall be granted with respcct to Thyssenkrupp’s obligations, and Thyssenkrupp’s cross 

motion for sunmary  judgment shall be denied. 

Accordingly, i t  is 

ORDERED that Lexington’s first inotion for summary judgment is denied; and it is 

ful-th e r 

ORDERED that Lexington’s second motion for summary judgment is denied; and it is 

fiii-ther 

ORDERED that plaintiff’s cross motion for suinniary judgment is granted to the extent 

that it is adjudicated and declared that defendant Thyssenkrupp has a contractual duty to defend 

and indemnify plaintiff in the Smith action; and it is further 

ORDERED that Thyssenkrupp’s cross motion for summary j udgrnent is denied. 

ENTER: 
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