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- 
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Cross-Motion: r7 Yes 6 No 

Notice of Motion/ Order to Show Cause - Affidavits - 

Answering Affidavits - Exhibits 

Replying Affidavits 

Upon the foregoing papers, it is ordered that this motion 

In  accordance with the accoiiipaiiyiiig Meinorandurn Decision, it is hereby 

OIIIIERCD [hat dcfcndaiit’s motion for. an order, pursuanl to CPLR $32 12, seeking 
partial siiiiirnary judgrneiit dismissing plaintiffs lost earnings claiin arising from breach of 
contract is grantcd; and i t  is furtlier 

0KI)ERED that dcfendant’s motion for an order, pursuant to CPLR $32 12, seeking 
partial summary judgment dismissing plaintill’s lost eaiiiings claim arising from defendant’s 
alleged negligeiice is grantcd, except as to those damagcs pertaining to the four students 
idctitiiied herein; aiid it is further 

’ 

0IIl)ERED tliat dcfeiidant serve a copy of this ordcr with noticc of entry upon all parties 
within 20 days of enlry. 

‘I’liat coiistitutes the decision and order of the C h u r t .  

Check one: LJ FINAL DISPOSITION @ NON-FINAL DISPOSITION 
Check if appropriate: c] DO NOT POST n REFERENCE 
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Plaintiff, 

-against- 

LONG ISLAND SWIMMTNG POOL SERVICE, 
INC., and RENOSYS CORPORA‘I’ION, 

Third-Party Plaintiff, 

-against- 

Index No. 603886/06 

7 6 2008 

OAKLANDER, COOGAN & VITTO, ARCHITECTS, 
P.C., COW BAY CONTRACTING, INC. and 
WHITELAW ARCHITECTS, 

MEMORANDUM DECISION 

Plaintiff Claremont Preparatory School, LLC (“plaintiff ’), a privatc clementary school 

located at 41 Broad Street in Mailhattan, seeks to recovcr monetary damages for, inler alia, 

property damage rcsulting from a leaking indoor swimming pool, on the grounds of breach of 

contract, ncgligence, strict liability and breach of express and implicd warranties, including 

breach of warranty of merchantibility and fitness for a particular use. 

Defendant Long Island Swiiniiiing Pool, Inc. (“dcfcndant”) now inoves for partial 

summary judgment, pursuant to CPLR $321 2, dismissing plaintiffs claim for more than $2.5 
-., 
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million in lost cariiings allegcdly resulting from lost tuition’. 

Dcjenu’nnt ’Y niolion 

Dekndant contends that plaintiff‘s claim for lost income is related to only four students 

who allegedly lcft the school due to the lack of a pool, and despite repeated rcqucsts to do so, 

defendant failed to providc any accounting information regarding the costs, losses or profits per 

child or a formal business plan related to such loss income claim. The only accounting 

information provided was the Coiifideiitial Offering Materials 01 Metschools I Ioldings, LLC, 

plaintiffs parciit company (thc “Materials”), which is current only through the third month the 

school was open and indicates that the school, with “no establishcd history or reputation,” was 

“not profitable and inay never beconic profitable.” 

Defendant argues that thc claim for lost income/lost profits based on tlic alleged breach of 

contract was not contemplated by the parties at tlic time of contracting. It is unlikely “that the 

defendants assuiiied or the plaintiff should havc assumed that if the pool leaked for a number of 

months, that the pool company would insure the risk of students withdrawing from the brand new 

private school.” The pool’s role in relalion to the recruitment or enrollment of students was not 

discussed in the contract; nor does thc contract havc a warranty or set forth a coinplctioii date. 

Further, the alleged lost iiicoidlost profits do not Ilow from the alleged breach of 

contract, aiid cannot be established with reasonable certainty. Plaintill’s witnesses could not 

state whether the four students would have stayed at the scliool if the pool had riot leaked, arid 

m e  of the studerit’s parents, Douglas Borden (“Mr. Bordcn”) attesls thal his son traiisfcrrcd for 

I, I’he background and Factual and proceciui-al history of this casc appcar in the decisions or1 motion s e q u m x  
numbers 003, 004, and 005. 

-2- 

[* 3 ]



reasons not related to the lack of a pool. Two of the other students Iranslkrred to schools with 

either a curriculuni for learning disabilities or bilingual education, and none of the schools to 

which the four students transferred had pools. Thus, thesc students could have left for otlicr 

plausible reasons. 

Finally, plaintiffs failed to establish how the $2.5 million from lost tuition was 

deterniined. According to defendant, plaintiff “does not ask for lost profits, it seeks lost inconic, 

suggesting it is unable to speciry or calculate what portion of the tuition goes to cover expenses 

and overhead, and what part would be profit. Clearly, without this information, it is impossible 

to dctcriiiiiic what plaintiffs losses would be.” The school, open for only three months before 

thc pool bcgaii to Icak, has 110 history olpast performance, and plaintiffs parent company, which 

opcratcs prcschools or special education schools, does not opcratc ally similar schools in Ncw 

York City. 

I.)cfcndant further argiies lhal plaintiiYs lost profits claim bascd on tort fails for the same 

rcasons. Plaintiff fails to establish its lost profits with reasoilable certainty and fails to prove a 

causal relationship between the dcfciidant’s alleged negligence and the damages. As with 

contracts, the standard is higher for a iicw business claiming lost Iuture earnings due lo an 

opposing party’s negligence, defendant contends. There is no reasonable basis to ascribe any loss 

of income due to tuitioii to the alleged breach of contract or negligent acts. 

Plcxintrff ’s o p p s  ition 

Plaintiff contends that defendant failed to cstablish the abseiice of a triable issue of fact. 

First, plaintilf argues that defendant’s motion sliould be denied as procedurally defective because 

it is missing several exhibits. As a result, plaintiff c~2111iot properly oppose the motion. 
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Plaintiff also contends that defendant’s iiiotion “fails to provide admissible evidence in 

the form of an expert affidavit which supports Defendant’s claim that Plaintiff cannot prove loss 

of tuition.’’ An attorney affirinatioii is insu1licient to show “scientific support on rclevant issucs.” 

Plaintiff also argues that its claim for lost tuition, which arises from the lost enrollment 

due to the lack of a working swimming pool, is a questioii for ajury. Plaintiff maintains that its 

lost tuilion claim is not spcculative, aiid the caselaw defendant rclics on is not on point. 

In an industiy such as the education business, tlierc arc iiiaiiy certainties in predicting 
prolil due to the certainty of the success of the venture. At bar, factors supporting a 
finding that a loss prolit claim is not spcculative iiiclude Plaintil19 s extensive experience 
in owning, modifying and operating over fifty threc (53) schools wcrc tuition was 
garnered and the tuition was not contingcnt upon any uncertain financing (id. at paragraph 
16). 

Further, at the time of entering the contract with plaintiff, defendant was aware that the pool 

needed to completed bcfore classes began in Septernbcr 2005 and “kncw of the foreseen risks 

should the swimming pool not he completed, leak free in a tinicly fashion.” Thus, defendant 

iiiust be held liable for such risks. Further, plaintiff argucs that defcudant did iiot exclude lost 

profits from its contract with plaintiff. As a result of defcndant’s brcach of contract, plaintifi’s 

business suffered, and liability for such consequcntial dainages was reasonable and contemplated 

by the parties at the time o l  contracting. 

Plaintiff also maintains that it established its loss of proiits with reasonable certainty. 

Plaintiff argues that the standard is not absolutc ccrtainty, and plaintiff will o k  rurther proof of 

the lost tuition at trial. Dekndant has fdiled to present evidence establishing plaintin’s claim is 

too spcculative as ;I matter of law. “In fact, Defendant has attempted to couch its argument into 

one of lost profits when PlaintiLl‘has claimed loss of tuition or missed enrollrnent projection 
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which is foreseeable where Defendant was unable to ever provide Plaintiff with a leak frec pool.” 

When it comes to gencral damages, plaintiff is required to establish only the fact of the damage 

with reasonablc certainly, no1 the amount of darnage, plaintiff argues. 

In  addition, an award for lost profits is not speculative merely because a busincss is new, 

plaintiff asserts. Besides, plaintiff has been in the education business for 23 years and opcrates 

11 schools in thc metropolitan New York City area and has provided a formula to calculate 

daniages. ‘lhus, plaintiff niaiiitaiiis, the lost profits licrc do not depend upon “too many 

undetermined variablcs” as defkndanl contends. 

Plaintifldistinguishcs a demand f‘or lost tuition from a demand for lost profits, and stales 

that i t  seeks lost tuition and “iievcr requested lost profils.” ‘I’he affidavit of plaintiff’s owner, 

Michael Koffler (“Mr. Koffler”), who has pcrsonal knowledgc of all aspects of plaintifYs 

finances, costs, and accounts payable and receivables, is sufficient evidence of lost tuition, and at 

leas1 raises an issuc of fact as to the damages element of plaintiffs claim. Further, plaintiff 

contends that its claim for lost tuition does not depend solely on the loss of tuition from students 

who withdrew from the school becausc of the leaky pool. It also depends on a freeze on tuition, 

the reduced eiirolliiient due to the leaky pool, arid tlic stigma in the community. It would bc 

preiiiature to dismiss plaintill‘s lost tuition damages claim, which includes prejudgment interest 

based on lost tuition, at this lime. 

Further, plainti€f has providcd the information defendant requested, and complied with 

all of defendant’s deniands for discovery, as pcr the Court’s orders. If defendant does not 

possess certain information, it is because delendant failcd to properly demand those docuinciits 

during discovery. Further, plaintiff would like an opportunity to cross-examine Mr. Bordeii 
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conccriiiiig his affidavit. 

Dcjendant ’s reply 

Defcndaiit contends that it has now forwarded all missing exhibits lo the partics, and that, 

pursuant tn CPIA $2001, the Court can pcrmit an omission to be corrected if a substantial right 

o f a  party is not pre-judiced. As plaintil‘i‘l‘ded to cstablish that it suffered any prejudice as a 

result of thc missing documents, dismissal of delelidant’s motion for such omission lacks merit. 

Dcfciidant further contends that its motion is properly supporled by adiiiissiblc evidence, 

“iricludiiig the pleadings, the deposition testimony, the contract between the parties and an 

affidavit lrom a person with personal knowlcdge of the lk t s ,”  and need not be supported by an 

experl affidavit. Defendant points out that plaintiff provides no evidence that plaintiff lost any 

existing or potential studcnts as a result of the alleged pool leak or that lost tuition was a 

(oreseeable consequence of defendant’s alleged breach of‘ contract. Nor has plaintiff rehiled Mr. 

Rordeii’s al‘lidavit; plaintill‘ can cross-cxainine Mr. Hordcii at trial. While property damage is a 

[oreseeable consequence of such a breach, the loss of tuition is not, defendant argues. 

Further, defcndant argues that Mr.  Koffler’s “self-scrving, conclusoiy and speculative 

affidavit” of the estimatcd loss ol. potential students is not bascd on any scientific or ciiipirical 

evidence. Mr. Kofflcr provided no data from the otlicr schools or the methodology used to arrive 

at his predictions. In addition, he unjustifiably assumes that the loss of all potential stiideiils is 

due lo the tciiiporary unavailability oi‘the pool in 2006, even though the pool was corrected in 

January 2007. There is 110 cvidence that defeiidaiit was aware of the necessity to complete tlic 

swimming pool, leak-free, 011 time, as the contract is silent on the issue o1 lost profits. 
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Analysis 

Plaintifl’s proccdurul objections 

At the outset, plaintiffs argument that defendant’s motion sliould be dismissed because it 

is inissing exhibits lacks mcrit. CPLR $2001 instructs the court with regard to mistakes, defects 

and omissions: 

At any stage of an action, including the filing of a suminons with notice, summons and 
complaint or pctitioii to commence an action, the court may permit a mistake, omission, 
defect or irregularity, iiicludiiig the failure to purchase or acquire an indcx number or 
other iiiistakc in the filing process, to be corrected, upoii such terms as may be just, or, i f  
LI .subslutilia1 righl of’” party is 1101 prejudiced, the mistakc, omission, dcfect or 
irregularity shall be disregarded, providcd that aiiy applicable lees shall be paid [emphasis 
added], 

Plaintiff‘s reliance o n  Austin v Zultz (1 8 Misc.3d I I O  I (A), 856 NY S2d 22 [20O7] [table; 

text at 2007 WL 43554581,2007 NY Slip Op 52367LUI [200712 lor the proposition that the 

exhibits missing from defendant’s motion robbed plaintill o l  the opportunity to properly opposc 

defendant’s motion, is misplaced. TJnlikc thc plaintillin Amstin, plaintiff here fails to cstablish 

that a substantial right has been prejudiccd as a result of the omission. Accordingly, plaintiff’s 

request that tlie court reject defendant’s motion on the ground of the omission is denied. 

Similarly, plaintilrs contention, that delendant’s motion should be disniisscd on the 

ground that defendant hiled to support with “scientific evidciicd’ in support of its motion, lacks 

iiicrk3 Although, as plaintiff argues, the attorney affirmation accoinpanying delendant’s motion 

’“Bascd on the aforernentioned [pi-ocedural] deficiencies in [defendants’] motion papcl-s, thcir joint inotion 
foi- summary judgment dismissing the cornplaint iiitist be dcnied” (Au.stin). 

Plaintiff cites Fricwds ofAnimul3, lnc. v Assucirrl~d Fur A@K, Inc., 46 NY2d 1065, 1067- 1068, 390 3 

NEZd 298, 29, 416 NYS2d 790, 792 [ 19791 a libcl CBSC,  in which the court held that the plaintiff failed to pi-ovidc 
evidcntiary pi-oof of actual malicc. Tlic u s e  makes no reference to “scientific” cvidencc. 
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is insufficient as an “expert affidavit” (plaintiffs opposition, paragraph I O ) ,  CPLK $3212(b) 

prnvidcs that “a motion for suiiimary judgment shall be supported by allidwit, by a copy of the 

pleadings and by other available proof’, such as dcpositions and written admissions. The affidavit 

shall be by a person having knowledge of the facts.” Zziukermlrn v rity of New York (49 NY2d 

557, 562 [1980]) makes clear that a party can establish entitlemciit to summary judgment through 

the afiirination of its attoriicy based upon documcntary evidence. Here, Melissa Freedman 

(“Freedman”), attorney for defendant, states under oath in her affinnation that she is f imi  1 iar 

with the facts and circuiiistaiices or  the case “having reviewed the files inaiiitaiiicd by [her] 

office” (paragraph 1).  Throughout her affirmation, Freedman makes reference to and cites 

docuiiieiitary evidence, such as t l x  plaintilf’s bill of particulars and various documentary exhi bits 

and depositions iii support of dcfendant’s motion. ‘Ihus, the court declines to ignore Frecdiman’s 

affirmation a id  shall consider tlic merits of‘ defendant’s motion. 

Suni wi m y  Judgment 

It is well settled that where a defendant is the proponent o fa  motion for summary 

.judgment, the defendant must establish that the “cause of’actiun . . . has no merit” (CPLK 

$3212[b]) sufficicnt to warrant the court as a matter of law to direct judgiiiciit in his or her favor 

(Bz4sh v ,St (-‘laire’s Hosp., 82 NY2d 738, 739 [1993]; Winegrad v New York Univ. Med. Ctr., 64 

NY2d 851, 853 119851; Wright v NLriioixd Amu.rernc.nl.s, ltw., 2003 N.Y. Slip Op. 51390(1J) [Sup 

Ct New York County, Oct. 2 1,20031). This standard rcquires that the proponent of-a motion ibr 

summary judgiiieiit make aprimir.fucic showing of cntitlernent to judgment as a matter of law, by 

advancing suflicient “cvidentiary proof in admissible form” to demonstrate the absence of any 

niaterial issues of fact ( Wincgrcrd v New York Univ. Mtd. Ctr., 64 NY2d 8 5  1 ,  853 [ 1985 I ;  
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Zuckerrncrn v City q f N w  York, 49 NY2d 557, 562 [ 19801; Silverrnun v Perlhinder, 307 AD2d 

230, 762 NYS2d 386 [ l s t  Dept 20031; Thonms 11 Holzbcrg, 300 AD2d 10, 1 1 ,  751 NYS2d 433, 

434 11 ’I nept 20021). Thus, the motion i m w t  be supported “by affidavit [from a person having 

knowledge ofthe fxts] ,  by a copy of the pleadings and by other availablc proof, such as 

depositions” (CPLR 5 3212[b]). A party can prove a prima facie entitlement lo summary 

judgment through thc a f h i a t i o n  of its attorney based upon documentary evidence (Prudential 

Sccz4rilies Inc. v Rovdlo, 262 AD2d 1 72 [ 1 ’‘ Dept 19991). 

Alternativcly, to defeat a motion lor summaiy judgiiiciit, tlic opposing party must show 

hcts sufficicnt to rcyuire ;L trial olany issue of fact (CPI,R $3212[b]). Thus, where the 

proponent of the motion makes a prima h i e  showing of entitlcnicnt to suininary judgment, the 

burden shifts to the party opposing the motion to demonstrate by admissible evidence thc 

existelice o l  LI fiictual issuc requiring a trial ol‘ h e  action, or to tcndcr an acccptablc excuse for his 

or her hilure to do so (Vcrrnctle v Kenworlh Truck Co., 68 NY2d 714, 717 119861; Zuckerrnm at 

560, 562; Furresl v Jewish Childfijr tl7c Blind, 309 AD2d 546, 765 NYS2d 326 [ l ”  Dcpt 2003J). 

Like the proponent of thc motion, the pasty opposing tlic motion must set forth evidentiary proof 

in admissible form in support of his or her claini that inaterial triable issues o l h c t  exist 

(Zuckcrmun at 562). Dekndant “must assemble and lay bare [its] affirmative proof to 

dernonstratc tliat genuine issues of fact exist” and “the issire must be shown to be real, not 

feigncd siiicc a sham or li-ivolous issuc will not preclude summary relief’ (Knri?feld v NKX 

Technologies, h:., 93 ATXd 772 [ 1 Dept 19831, ldfd, 62 NY2d 686 11 9x41). Mere conclusions, 

expressions of 11opc or unsubstantiated allegations or assertions are insufficient (Alvord [rnd Swifi 

v S t w a r d M  Muller C:’on.rtr. C.‘o., 46 NY2d 276, 281-82, 413 NYS2d 309 119781; F r i d v  Rower 
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& Gardner, 46 NY2d 765, 767,413 NYS2d 650 119781; Platzman v Anierican lbtalisutor Co., 

45 NY2d 910, 912, 41 1 NYS2d 230 [1978]; MullcrdC,’onsr. Corp. v County Fed. Snv. & Loan 

Assn., 32 NY2d 285, 290, 344 NYS2d 925 119731; Plantamurn v Penskc Truck Leusing, Inc., 

246 AD2d 347,668 NYS2d 157 [l” Dept 19981). 

C.’lurif ication f pluinl [ f s  c Iuim 

Plaintiff argucs that dekndaiit fails to coiiipreheiid plaintiffs claim. “In fact, PlaintiiT 

seeks lost tuition and never requested lost profits. A slight diffcrcnce that Defendant has 

attcinpted to exploit and fashion to her own liking” (plaiiitiff‘s opposition, p. 8, paragraph 28). 

The court finds no iiiiscliaracterization of plaintiffs claim. Plaintiff, in its complaint, describes 

its claim as an effort “to rccoup lost business revenue” (emphusis added) (dcfcndaiit’s Exhibit A, 

plaintiffs complaint, paragraph 20). Furthcr, in plaintill’s verified Hill of Particulars, plaiiitifl. 

lists among its damages “estimated loss qf incorne . . . in cxcess of $2,500,000 lor loss of tuition 

horn incoming students” (emphasis added) (defendant’s Exh. E, paragraph 7(d)). This 

“estimated loss of income” is at issuc here. In addition, plaintiff cites numerous cases regarding 

“lost profits” tluoughout its opposition to defcndant’s motion. As plaintiffs allcgcd lost tuition 

is niercly a basis for plaintift’s lost profits claim, plainlifi’s argument lacks merit. Accordingly, 

the Court will apply appropriate caselaw regarding lost earnings/lost profits. 

Loss profits due to breach qf’contract 

A plaintiff claiming lost earnings must establish that 1) thc brcach actually caused the 

alleged loss; 2) tlic parties conteniplatcd such damages at the time the contract was made; aiid 3) 

the allegcd loss is “capable of proof with reasonablc certainly” (Awards. corn, LLC v Kinku ’s, 

Im., 42 AD3d 178, 183 [ 1” Dcpt 20071, cifing Ke@d C:o. v Cozinfy (d‘Erie, 67 NY2d 257, 
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26 1 [ 19861 (“Kenfbrd I”)). Here, plaintiff fails to establish one of‘the three criteria. ‘Ihcrefore, 

defendant’s motion for summary judgment dismissing the lost earnings claim arising from 

breach oi‘contract is grantcd 

Hrench ~ic/zrcrlly cuzrsed the alleged loss of earnings due to iuition 

Here, plaintill is seeking daniages in the form of loss of income is in excess of $2.5 

million lor loss of tuition from incoming students. Plaintiff’s submissions indicate that the 

problems with the pool caused at least two studciits to leave the school, costing plaintiff those 

students’ tuition. Plaintiff contends, and delendant docs not contest, that the school opened in 

Septembcr. 2005, at which time tlic pool was not ready. ‘fhc pool was filled wilh water on 

January 26, 2006; however, bccause of problems with Icaking, i t  remained inoperative until it 

was rcpaired in January 2007. rl’l~us, the school was without a pool lor at least the 2005-2006 

school year. In rcsponse to a defendant’s request lor forensic accounting, plaintiff provided the 

ainount il charged for tuition in 2005-2006: $27,800, scheduled to incrcasc at a rate of 6% 

annum (dei‘endant’s Kxh. I). Plaintiff also provided a list of four studcnts who left the school 

allegedly because of the problems with the pool, along with their addresses: Sebastian Borden 

(“the Borden child”), Siri Agren (“lhe Agrcn child”), and Sydney and Zoc Koss (“the Ross 

children”) (id .). 

Mr. Kofflcr testified k a t  he liad spoken direclly to tlic parciits of the Ross children and 

lcarncd 01 their unhappiricss with the school. The inother of the Ross childrcn (“Mrs. Ross”) 

complained for 4.5 iniiiutes about thc pool, Mr. KoIfler said (defendant’s Exh. F, p. 187). 

However, MI-. Koffler conceded that the pool was not thc sole reason the Ross children 

withdrew; specilkally, Mrs. Ross also was upset about an argument she had with anothcr child 
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(id. at 185). A letter from the father of the Ross children, Mark E. Ross, dated June 19,2006, 

confirtiis that the parents of tlie Ross children withdrew their daugliters from the school; but the 

letter slales no reason for the withdrawal (defendant’s Exh. .I). Further testimony h n i  Sergio 

Alati (“Mr. Alati”), the headmaster of the lower school, supports plaintill’s claim that the Ross 

children withdrew from the school for several reasons, including the problems with the pool 

(dcfcndant’s Exh. K, p. 44), 

Defendant Iiigl~lighls the h c t  that Mr.  Kofller and Mr. Alati testified that the pool was 

not the solc rcasoii the Ross children withdrew. Defciidaiit also points out that the schools to 

which the Koss children transferred do not have swimming programs. Thus, lo the cxtcnt the 

inoperative pool was at least one 01 lhe reasons the Ross children withdrew, an issuc of fact 

exists as to whether thc plaintifi’s earnings clajin resulted from the withdrawal of thc Ross 

children horn the school. 

Mr. Ko1ller testified that he learned of the complaints from the parents of the Borden 

child and the Agreii child from Mr. Alati. Mr. Alati testified that hc had spoken to the purenls oi‘ 

the Borden child, but not to the parents of the Agren child (dcfcndant’s Exh. K). Mr. Alati 

claimed that the Rordeii child’s mothcr, was “extremely upsct” about the lack of a swim 

program a1 h e  school (id., p. 70). Howcvcr, Mr. Borden, the fathcr of the Borden child, 

providcd dcfendant with an affiriiialiori that denies that tlie parents lelt because of probleriis 

with the pool (defendant’s Exh. L). “Neither my wife nor I was upset with thc lack of a pool or 

because of the leaks. . . . We siriiply decided to transkr my son to Fricnds Seminary so lie could 

bc with his older brothers; the lack o1a pool or tlic leaking did not contribute to our rationale for 

choosing Friends Scniiiiary over Claremoiit,” Mr. Borden wrote (id.). Thus, an issuc of fact 
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exists as to whether the Borden child left the school because ofproblems with the pool. 

Mr. Alati testiiied that he lcarned that the parcnts of the Agren child were upset with the 

problems with the pool from Shari Silverstein (“Ms. Silverstein”), tlie former head of the 

school, who no longer is eniploycd with the scliool (dcfendant’s Exh. K, pp. 69-70). Ms. 

Silverstein “said that [the Agren parents] were unhappy. One of the things they wcre unhappy 

with was the swim prograiii. . , , She told me thcy were leaving” (id. at 70). As dcfciidaiit points 

out, Mr. Alati’s testimony regarding the Agrcn child is based on hearsay. Iiowever, according 

to the First Department, “hearsay evidence may be propcrly considered by the molion court on a 

sun-uiiary judginent motion wlicrc it is not the sole basis for the court’s denial of summary 

judgment to the dekndant” (Accvcdo v York Intern. C’ovp., 3 1 AD3d 255,258 [ 1 ’‘ Dept 20061). 

I-lcrc, thc Court does not basc its decision solely on the hearsay testimony of Ms. Silvcrstein. 

‘I’he Court also considers documenlary evidcnce and the testimony of witnesses with first-hand 

knowledge. Furthcr, defendant has not raised any reason to doubt the hearsay testimony from 

Ms. Silverstein as a matter o l law (Gryphon Domestic VI, lJ,C v APP Inlern. Finunce C‘o., B. V. ,  

18 AD3d 286, 286, 795 NYS2d 43,44 11 Dept 20051 [“Absent any reason to doubt the third 

partics’ cl-edibility--and defendants have not proffered any--it was riot neccssary for plaintiffs to 

obtain documcnts from DTC and Euroclear” (id.)]). Dcfeiidant conlends that it was unable to 

contact the parcnts o l  the Agren child, and del‘endant speculates as to other plausible reasons for 

the Agren child’s withdrawal from the school (defendant’s motion, paragraphs 43-44). 

However, dcfcndant does not provide evidence that contradicts plaintiffs allegation that the 

Agreii child left the school becausc of problems with the pool. Thus, plaintiff has raised an 

issue of fact as to whetlicr tlie Agren child left the school because of problems with the pool. 
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Plaintiff also provided niaterials dated January 4, 2006, which announced the offering of 

promissory notes to “accredited investors” (defciidant’s Exh. S). ‘The materials comprise 

detailed information about the school, including an accountant’s report for the 11 months ending 

November 30, 2005, plaintiffs total liabilities and equities, and plaintiff’s net income (which 

was negative $1.1 million). I-Iowcver, this material does not provide relevant evidence that goes 

toward cstablishing plaintill’s alleged lost tuition. Based on the testimony of Mr. Koffler and 

Mr.  Alati and the documents listing the students who allegedly left thc school because of the 

pool, plaintiff has indicated that the school lost at least four students because o l  problems with 

the pool. Therefore, plaintiff has sulliciently raise an issue as to whether the problems with the 

pool causcd its lost-tuition damages. 

Alleged loss oj‘luilion must he cupable ofprooj‘with reasonable certainty 

Plaintiffhas also raiscd an issue offact as to whetlicr the lost earnings due to lost tuition 

can bc calculated with reasonablc certainty. According to Ashland Muncryernrnl Inc. v Junicn 

(82 NY2d 395, 403 [ 1993 1). a case that plaintiff citcs, tlic requireinent “that damages be 

reasonably certain, does not xcquire absolute certainty. Llaniages resulting from the loss of 

future profits arc oftcii an approximation. The law does no1 require that they be determined with 

mathematical prccisioii. It reqiiires only that damages be capable of measurement hascd upon 

known rc/iahle jiiclor-s wilhout iinduc speculalion”(id.) (enyihnsis added). If thc proof offered 

rcsts on “speculative assumptions and few hiown factors,” it fails to ineet the requiremerit o l  

I-casoiiable certainty (id. at 405).“ 

4 The Ashlund court rioted that ”[blefore accepting plainiirfs figut-es, the court was obliged to assiime not 
only Ihat thc sladiiiin had been conipleted, opcncd and operated successfully ror 20 yca~-s, but that it  also attracted 
professional sporting events, concerts and conventions fully supported by the public”[emphasis added] (Ashland al 
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In thc case o l  a new business seeking to recover the loss of fLiture prolits, the standard is 

stricter “because there is no experience from which lost profits may be estimated with 

reasonable certainty and other methods of evaluation may be too speculative” (A.shland at 404, 

citing Kenzurd I at 261). ‘She court in C.‘rumer v Grand Rapids Show Cuse Co. (223 NY 63, 

68-69 1191 81) explains the need for a stricter standard: 

A distinction exists bctwccn the interruptioii of an established business and a new 
venture. ‘1’11~ owner oi‘an established business may have it in  his powcr to cstablish with 
reasoilable certainty tlic amount ol‘ capi tal invcstcd, the monthly and yearly expenses of 
operating his business, and the daily, monthly, or yearly income he derived lrom i t  for a 
long time prior tliereto and for the time during which the interruption of which he 
complains continued, thereby hrnishing a reasonably correct estimate of the nature of 
thc lcgal injury and the amount of damages which resulted therefrom. While evidence or 
such facts may be admissible they inust not be uncertain or problematical. Diekillson v. 
Hart, 142 N. Y. 183, 36 N. E. 801. The requirement imposed upon one whose busincss 
has bccn established and iiitcrrupted cannot be enforced as to him and made less 
stringent to one embarking in a new business who cannot furnish data of past business 
from which the Fxt that anticipated proiits would havc been realized can be legally 
deduced (id.) (citation omittcd). 

Plaintiff argues that it is not a new business, pointing to the broad experience of Mr. Koffler.s 

Mr. Kolller currently owns and operates 1 1  private schools in New York City (plaintiffs 

opposition, Exh. A, paragraph 14). I lowever, Mr. Koffler’s cxpcriciice notwithstanding, the 

Metschools materials describe the school as being “in its first year of operation” with “no 

405) 

5 All 1 1 schools, with lhc cxception of plaintiff, “arc opci-ating at or near their projected enrollment on pace 
to reach fill1 capacity, if not already reached, as scheduled. Each school reachcd ils full cnrollincnt capacity within 
five ycars of its opening and on schcdulc” (plaintiffs opposition, Exh. A, pnragraph 24). With regard to plaintiff, 
Mr. Koffler based its cnrollment projections on llic pol-rolmance of his other I O  schools, his “extcnsivc cxperience in 
owning, modifying and operating” 54 schools in his career, and his awareness of the development and demographics 
of the  lower Manhaltan area where plaintiff is located (id,), Mr. Koffler faults the problcms with the pool for the 
likelihood that plaintiff will nol be operating at iiiaxiiiiiini capacity by Fall 2009, as he predicted. 
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established history or rcputation” (defendant’s Exhibit S, p, 23 ja6 If plaintiffs parcnt company 

considers the school a new business operation, there is no reason why the Court should not. The 

distinction is not a significant one. “Whether the claim involves an established business or a 

new business . . . the test remains the same, i.e., whether luture profits can bc calculated with 

reasonable certainty” (Ashlmd ai 404). 

Plaintiff tries to characterize his damages as “general” as opposed to “specific” to 

support its contention thal a illore lenient standard should be applied to its claim (plaintiffs 

opposition, p ,  8, paragraph 24). Citing Tmctchd Energy Murkcling, Inc. v A M ’  f’ower 

Markcling, Inc. (487 F.3d 89 [2d Vir. 2007]j, plaiiitjffargues lhat “lost profits may be 

coilsidered general, as opposed to consequential damages, when the non-breaching pariy seeks 

to recover the profit it would have earned oil the breached contract had the other party f d l y  

performed. At bar, Plaintiff seeks the tuitjoii it would havc received from incoming students” 

( d j .  It is well settled that general damages are damages that naturally llow h i n  an alleged 

harm ( K w f i  w Lee, 197 NY 68, 70-71 [ 19091 j. Special damages do not naturally flow froiii an 

alleged harm, but inay have been caused by the alleged harm. Special damages typically include 

lost profits, which plaintiff Iierc is seeking. Tractahel makes clear that in “New York, a party is 

entitlcd to recover this form of lost profits only i f ( 1  j i t  is demonstrated with certainty that the 

daniages have been caused by the breach, (2) the extent of the loss is capable o l  prool with 

rcasonable certainty, and (3) it is eslablishcd that the darnages were fairly within the 

‘ The materials announced thc olTering of proniissory notcs to “accredited investors.” IJndcr the heading 
“Risk Factors,” Metschools statcs that plaintiff has “little history and a miniriial reputation” (defendant’s Exhibit S, 
p. 23). Mctschools goes on to add: “While working to achievc and sustain a respectable reputation, [plaintiffl will be 
competing with irinny other reputable private schools with years of expericnce” (id.). 
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contemplation of the parties (‘lkcrclehel at 109). The casc goes on to make an exception to this 

well-established rule and characterize loss profits as general damages “when the non-breaching 

party seeks only to recover money that the brcacliing parly agreed to pay undcr the contract” 

(id,). Here plaintiff has not established that defendant agreed lo pay plaintiff any money under 

the contract to build tlic pool. Therefore, the daniagcs plaintiff seeks to recover here arc 

properly charactcrized as “spccial damages’ aiid the Court will apply the appropriate caselaw. 

When it comes to calculating lost profits, the courts look for such evidcncc as a profit 

record or “benchmark in the form of coinparable businesses to permit a factfinder to determine 

that the claimed lost proijts are reliable or demonstrated with reasonablc certainly” (Awards corn 

at 185). The Ashlmd court held that the lost profits projected by the defendant were reasonably 

ccrtain, because the parties relicd on the judgment o l  professionals in h a n d  rnanagcment, 

and the iigiires derived from a formula that cnabled the partics to easily compute losses 

(Ashlnnd at 406 [“By applying Ashland’s 1% management fce to these sunis to dcteriiiiiie the 

revciiues derived from them and thcu allotting defendant 15% of those revenues, as paragraph 

C(2 1) provided, Janicn’s loss could bc easily computed” (id)]. 

I Iere, lost tuition may be estimated with reasonable certainty. In plaintifi’s Bill of- 

Particulars, plaintiff states Ilia1 it suffered an estimatcd loss olincome in cxccss of $2.5 million 

for loss of tuition ii-om incoming students (defendant’s Exh. E, paragraph 8d). Plaintiffs school 

was without a pool for at least the 2005-2006 school year. In response to a defendanl’s requcst 

for I‘orensic accounting, plaintill‘ provided the amount it charged lor tuition in  2005-2006: 

$27,800, scheduled to increase at a rate of 6% annum. Plaiiitiff also provided a list of four 

stiidents who left the school allegedly because of the problcins with the pool: Sebastian Borden 
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(kindergartner), Siri Agreii (kindergartner), Sydney Ross (kindergartner), and Zoe Ross (fourth- 

grader) (defendant’s Exhibit 1). Plaintilf.also states that the school accepts students for grades 

1-12. By niultiplyiiig the number of studciits that allegedly left the school by the amount of 

tuition, plaiiitiff s lost earnings due to the loss of tuition from [he fbur incoining studcnts in the 

2005-2006 school year may be calculated by a hct-finder. Using these same figures, a fact 

finder can also cstiniate how niuch tuition plaintiff would have received (including the 6% 

tuition incrcases) if these lour students had stayed at the school through gradc 12. Plaintiff also 

providcs cvidciice that i t  refunded tlic swimming fees to 26 students (defcndant’s Exhs. M and 

It). Plaintiff’s submissions indicatc that the school h z e  tuition for studciits from its first year 

ol‘operation to its sccond, as a result of the pool problems (plaintilt’s motion, p. 1 1 ,  paragraph 

24). Plaintifl also contends, through Mr. Koi‘fler’s deposition testimony, that the school failed to 

riicet its crirollment expectations for September 2007, a niisscd prqjcction Mr. Koffler attributes 

to thc problems with the pool (dcfcndant’s Exh. F, pp. 525-529). Plaintiff maintains that it 

provided sufikient evidcncc of lost tuition on the grounds of Mr. Koffler’s “personal knowledge 

of all aspects of Plaintiff’s f-inances, costing, accounts payable and receivablcs” (plainliWs 

rcply, paragraph 32). Plaintiff also pledged to providc further proofs at trial. As plaintifl points 

out, Mr. KoLfler’s affidavit at least “demonstratcs that there is a genuine issue ofmaterial fact as 

to the damagcs clement on Plaintiffs claii~i” (id.). Therefore, at this juncture, plaintiff has 

subinittcd sufficient evidence to raisc an issue offact as to whether its lost carnings due to lost 

tuition may bc calculated wilh reasonablc ccrtainty. 

I‘ontcnzplufion of Inst pmfits lit thr time /he contract was made 

However, plaintiff has failed to establish that the pai-ties contemplated lost profits at the 
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time the contract with defendant was made. The parties’ contract is silent as to liability for 

damages (defendant’s Exh. G). ‘I’he court in Kenfbrd Co. v County ofErie (73 NY2d 3 12 

[ 19891 j (“Kmfbrd fry held that the h c t  that a contract is sjlciit on loss profits weighs against 

the possibility that thc parties contemplatcd for loss profits (Kenford I1 at 320 [“Similarly, there 

is no provision in the contract betwceii Kenford and the County, nor is there any cvidciice in the 

record to denionstratc that the parties, at any rclevaiit lime, reasonably contemplated or would 

have contemplatcd that the County was undcrtaking ;1 contractual rcspoiisibility for the lack of 

appreciation i n  the value ol‘Kenford’s peripheral larids in the event the stadium was not built” 

(id.)]). The court in Awnrdy.com (szpw) explains how to determine the intent of thc parties ii‘a 

contract is silent 011 the issue of damages: “Where a contract is silent on the subject, courts, 

employing a ‘coiiiinon seiise’ approach, must determine what thc parties intended by 

considering ‘thc natui.e, pirpose and particular circumstances of the contract known by the 

parties . , . as well as ‘what liability the dcfciidaiit fairly may be supposcd to have assumed 

consciously, or to havc warranted the plaintiff reasonably to suppose that it assumed, when the 

contract was made”’ ” (Awnrd~conz at 183- 184, quoting Kenjiird II at 3 19) (internal citations 

omittcd). When fixed with a contract silent on damages, the court in Awardr.com, applying a 

“coiniiioii sense approach,” concluded that it “would be highly speculativc aiid unreasonable to 

infer an intent to assume the risk of lost profits in what was to be a start-up venture . . . . There 

is nothing to suggest Ihal, in thosc circumstances, Kinko’s would have entered into an 

agreement to undertake responsibility for lost profits, a liability with unlimited potential” 

(Ai~nrds. cowi at 184). Even wlicre the court in Kenford I1 found evidence lhat the parties to the 

contract had a “hope or expectation” that a project would produce a prof3 at the time of 
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contracting, the court held that it could not conclude “that this hope or expectation of increased 

property values and taxes necessarily or logically leads to the conclusion that the parties 

contemplated that the [defendant] would assuine liability l o r  [the plaintiff‘s] loss of anticipated 

apprccialion in the value of its pcripheral lands if the stadium were not built” (KenJord fI at 

3 19-320). 

Flcre, plaintiff provides no cvideiice that at thc time of negoliating the contract to build 

the pool, the plaintiff and defendant contemplated damages in the lorm of lost earnings due to 

lost tuition. Further, plaintiff does not cstablish that at thc time of contracting, the parties 

expressed even a hope or cxpectation that thc pool would ensurc plaintiff carnings in the form of 

tuition. Plaintiff argues that defendant was awure the pool needcd to be finished beforc the 

classes started i n  September 2005 ; therefore, defendant “knew of the foreseen risks should the 

swiniining pool not be coinpletud, leak frce in a timely I‘ashion.” However, the test for whethcr 

the parties contcmplated loss profits :it thc time of coiitractiiig is not that whether the parties 

allegedly were “aware” of the plainlifl’s cxpectations. The k’er~fi~rd 11 court held that: 

Altliough the County M’LIS ~ W U T L J  that Kenlord had acquircd and intcnded to further 
acquire periphcral lands, this knowledge, in and of itself, is insufiicient, as a matter of 
law, to impose liability on tlic County for the loss olanticipated apprccialion in the value 
of those lands since the County never contemplated at the tinic of the contract’s 
excculioii that it assumed legal responsibility for these daiiiages upon a breach of the 
contract. As this court noted in [Boolh v &Spuylen llziyvil Rolling Mill Co., 1875 WI, 
10676, 1 [ 187511 ‘bare notice of spccial conscquences which might result Ikom a breach 
of contract, unless under such circumstances as to imply that it h rmed the basis of the 
agreement, would not bc sunicient [to impose liability for special damages]”’ (id. at 
320). 

Further, in the course of Iiegohting a contract, the parties usually bargain for the 

inclusion of ccrtain tcrins in tlic contract. Here, plaintiff provides no cvidence that it bargaiiicd 
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for damages in the form of lost tuilion. As tlie court stated in Awards.com: “Ifthe parties had 

iiitciided to agree to pay lost profits in the event of a breach, they could have so spccified just as 

they had set forth the payment terms duc Kiiiko’s. Thus, plaintiffs arc attempting to obtain 

through litigation what they failed to secure at the bargaining table” (AwurdLss.com at 185). t Icrc, 

it appears that plaintiff is trying to do the same and has hiled to submit any evidence indicating 

that such damages were contemplated at the time plaintiff contracted with defendant to have thc 

pool built. Therefore, having failcd to raise a triablc issue of fact that the parties contemplated 

damages in the form of lost earnings due to lost tuition at the time of contracting, defendant’s 

motion fur suniinary judgment dismissing plaintiff’s claim Lor lost earnings based on brcacli of 

contract is granted. 

Loss projits due to negligence 

However, defendant’s application for dismissal of plaintiif ’s claim for lost tuition as a 

result of defendant’s alleged negligencc is denied. According to the First Department, lost 

prolits in  ;i negligence claim have lo be established with reasonable certainty: “Generally, 

economic loss from business interruplion is not recoverable in damages where tlie claim is 

based upon lost proiils, revenues or labor productivity which are ‘ speculative’ in  nature. Rut 

this does not negate the possibility that in a given situation of gross ncgljgciicc, proof of lost 

proiits might very well bc ccrtain and speciGc enough to warrant recovery in daniagcs” (Sunwep 

Hestuurunt C‘orp. v Consoliduted Rdison Co. q f N .  Y ,  Inc., 204 AD2d 71 , 7 1 [ 1 st Ilept 19941) 

(citations omitted). ‘fhe court in C.irmphell v Rogers tC Wells (218 AD2d 576, 580 [ l ”  Dept 

19951) expounded on this standard: “While daiiiages for lost profits etc., must be capable of 

proof wilh reasonable certainty absolute certainty is no1 required; such damages must be capablc 
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of nieasurciiient bascd upon known reliable factors without undue speculation” (id., citing 

Ashland ai 403). 

As discussed above, philitiff has submitted sufhicnt  evidence from which a lrier of fact 

may detennirie its lost tuition claim with reasonable certainty. Accordingly, defendant’s motion 

for summary judgment with regard to plaintiffs lost tuitioidlost earnings claim based on 

defendant’s iiegligencc is granted, exccpt as to thosc damages peitaiiiing to the four students 

ideiitiiied herein. 

Hascd on the foregoing, i t  is hereby 

ORDERED [hat dcfeiidant’s iiiotioii h r  an order, pursuant to CPLR $32 12, sccking 

partial suiiiinary judgment dismissing plaintiff‘s lost earnings claim arising from breach of 

contract is graiitcd; and it is further 

ORDERED that defkndant’s motion for an order, pursuanl to CPLR $321 2, seeking 

partial summary judgment disinissiiig plaintiffs lost earnings claim arising from defendant’s 

alleged negl igciice is granted, except as to those damages pertaining to the four students 

identified hcrcin; and it is further 

ORDKKED that defcndant serve a copy of this order with notice of entry upon all parties 

within 20 days of‘entry. 

That conslitutcs the decision and order 

Datcd- ,,d ,/$fb d 
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