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- against - 

MOTION DATE 6-26-08 
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Mot. Seq. ## 002 - MG; CASEDISP 

CHRISTOPHER J. CASSAR, P.C. 
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13 East Carver Street 
Huntington, New York 1 1743 

SCHONDEBARE & KORCZ 
Attorneys for Defendants 
3555 Veterans Memorial Highway, Suite P 
Ronkonkoma. New York 1 1779 

Defendants. : 
X 

lipoii the follow ng papers nun-bcred 1 to 14 read on this motion for summary ludrrment ; Notice ofMotiod Order 
to ~ h m i  C ' ~ i i \  - ,ind suppcrting papers 1 - 8 ; Notice of Cross Motion and supporting papers -; Answering Affidavits and 
suppoiting p ipc i \  9 - 12 , Replying Affidavits and supporting papers 13 - 14 ; Other-, (p r t  
--ttremp*Kr7) I t  1% 

ORDERED that this motion by defendants Ryan Higgins and SFR Enterprises Corp. seeking 
SlltllI11iir> 1udginent dismissing plaintiffs complaint is granted. 

This i h  an ,iction to recover damages for injuries allegedly sustained by plaintiff Eugcne Heath as 
ii rcsdt ol'a 'motor vchiclc accident that occurred at or near the intersection of Plainview Road and 
Fvelyi  I i o a l i  i n  Plainview, New York on November 6, 2002. The collision allegedly occurred when the 
L 2l:izle opei ated by defendant Ryan Niggins and owned by defendant SFR Enterprises Corp. was struck 
b v  t hc  veliicle operated by plaintiff. Plaintiff, by his bill of particulars, alleges that he sustained various 
pcrsonal i n 1  ut-ies due to the accident, including injuries to his cervical spine, right lateral epicondylitis 
anti ccnical ligamcnt damage. 

Dcfcmlants now inme for suinniary judgment on the basis that plaintiff did not sustain a "serious 
uiii1i-y" as rcquired by Insurance LAW $5102 (d). Defendants, in support of the motion, submit the 
p Ic,idings. plaintiff's deposition testimony, and a sworn medical report prepared by Dr. Lawrence 
Rohinxon, ,I nculologist. Dr. Robinson, at defendant's request, conducted an independent medical 
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c i~iiinatioi I of plaintiff‘ on December 27, 2007 and reviewed various other medical records related to the 
dllcgcd iiilii ICS. I’laintiff’opposes the instant motion on the ground that defendants failed to make out a 
pi-iina tacit c;ise that lie did not meet the “serious injury” threshold required by Insurance Law $5102 (d). 
Plaiiitit’f. i n  opposition to the motion, submits his deposition testimony and a sworn medical report of Dr. 
.Ii\111es Caxsillo. pLiiii1iff s treating physician. 

On iiioticm for summary judgment where the proponent of the motion has presented a prima 
facie case t l - a t  the plaintiff s claimed injury is not a “serious injury” by the statutory definition, the 
hiirdcii thcii shifts to Ihc plaintiff to demonstrate that a “serious injury” was sustained by the plaintiff or 
that questions o f f k t  exist as to whether thc iiijury sustained was “serious” (see Martin v Schwartz, 308 
4 U 2 d  3 IS.  7 0 6  h”‘S2d 13 [2003 1 ;  Pagaizo v Kingsbury, 182 AD2d 268, 587 NYS2d 692 I 19921; Lowt7 
I’ HerriicJtt. 122 AD2d 728, 51 1 NYS2d 603 [ 19861). A defendant seeking summary judgment based on 
IncL ol‘a XI  I O U S  iiijuiy, relying or1 the findings of the defendant’s own witnesses, must subinit those 
findiiigs 11’ ,idmissible form, such as, affidavits and affirmations, and not unsworn reports, in order to 
denionstratc cntitlcmeiit to  judgment as a matter of law (see Pagano v Kingsbury, supra). A defendant 
n’ay also establish en1 itleiiieiit to :surnmary judgment, using the plaintiff‘s deposition testimony and 
n-edic:iI reports ancl records prepared by the plaintiffs own physicians (see Fragale v Geiger, 288 AD2d 
471, ‘713 N\’S2d 901 [2001]; Gra inan v Wright, 268 AD2d 79,707 NYS2d 233 [2000]; Vignola v 
I nrricltio. : 4 7  iZIl2d 464, 662 NYS2d 83 1 [ 19971; Torres v Miclzeletti, 208 AD2d 5 19,616 NYS2d 
1 OW [ I994]‘1 0iic.e ii defendant has met this burden, the plaintiff must then submit objective and 
;itlmissiblc. 1)roof‘of t l e  nature and degree of the alleged injury in order to meet the threshold of the 
statutory stuidard fhr “serious injury” under New York’s No-Fault Insurance Law (see Dufel v Green, 
S 4  UY2d 7 0 5 .  622 N’u‘S2d 900 [1995]; Tornabene v Pawlewski, 305 AD2d 1025,758 NYS2d 593 

tl-e plaiiitifi’s iiijurics do not ineel the serious injury threshold, the court need not consider the 
sul’ticienc! of the plaintiff‘s opposition papers (see Burns v Stranger, 31 AD3d 360, 819 NYS2d 60 
j -  ’ -‘OM], Rich-Wing v Bahoolal, 18 AD3d 726, 795 NYS2d 706 [2005]; see generally, Winegrad v New 
)’OVA 1 hi\. ~Med. C’rr.. 64 NY2d 85  1, 487 NYS2d 3 16 [ 1985l). 

:003 1 .  P q u i i o  v ~Yingsbury, sups). However, if a defendant does not establish a prima facie case tha1 

Tlic purpose of  Ncw York State’s No-Fault Insurance Law is to “assure prompt and full 
coiiipensation lhr ccononiic loss by curtailing costly and time-consuming court trial[s]” (see Licari v 
EIIiort 57 r\ \’2d 2 30. 455 NYS2d 570 [ 1982]), and requiring every case, even those with minor injuries, 
I C  he decitlcJ b y  a jury would defeat the statute’s effectiveness (see Licari v Elliott, supra). Therefore, 
the Nn-Faul Insurance law precludes the right of recovery for any “non-economic loss, except in the 
GLSC o1’seric.us iiijury, or for basic economic loss” (see Insurance Law 3 5104 [a]; Martin v Schwartz, 
. y i q w / )  , h i \  i n j u q  not falling within the definition of “serious injury” is classified as an insignificant 
lIljLir>. and : trial is not allowed under the No-Fault statute (see Pommells v Perez, 4 NY3d 566, 797 
Yl‘S2d 380 I20051; Chddy v Eykr,  79 NY2d 955, 582 NYS2d 990 [1992]; Martin v Schwartz, supra). 

Iiisurmcc I ;1w Q 5 102 (d) defines a “serious injury” as “a personal injury which results in death; 
di$iiieiiibcri7ieiit; significant disfigurement; a fracture; loss of a fetus; permanelit loss of use of a body 
oi-gcin, mcin XI-, tiunctLon or system; pennaneiit consequential limitation of use of a body organ or 
mcmber; sryiiticaiit 1 mitation of use of a body function or system; or a medically determined injury or 
~t~ii-~ainncnt of ;1 non-permanent nature which prevents the injured person from performing substantially 
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a11 of the iiiLierial Icts which constitute such person’s usual and customary daily activities for not less 
tlian ninet\J (lays during the otic hundred eighty days immediately following the occurrence of the injury 
or iinpai tiiicii I ” 

FLII tlici-, to I ecover under the “permanent loss of use” category, a plaintiff‘ must demonstrate a total 
losi of use ol ‘I body crgan, member, function or system (Oberly v Bungs Ambulance, 96 NY2d 295, 299, 
7:!7 b\r7S2d ;78 [2001]). A plaintiff claiming injury within the “limitation of use” categories must 
suhstantiatc liic or  lier complaints of pain with objectivc medical evidence showing the extent or degree of 
the limitaticw o f  invvement caused by the injury and its duration (see Laruffu v Yui Ming Lau, 32 AD3d 
900. S?_ I h\i 52d 642 [2006]; Ceuic.ieu v Thibiu, 29 AD3d 507, 815 NYS2d 140 [2006]; Meyers v 
Bobotvlv I’c~sliivtr f < i z r * i  Zion, 20 AD3d 456, 797 NYS2d 773 [2005]). He or she must present medical 
pi.o~)f cc~nteni~~nrancous with the accident showing the initial restrictions in movement or an explanation 
li-r its ~~tn i \ s~oi i  (sc’,’ Bell v Rameau, 29 AD3d 839, 814 NYS2d 534 [2006]; Suk CIzing Yeung v Rojus, 
I8 ,1117d S O ? ,  706 NJ’S2d 661 [2005]; lrfvach vNeiman, 306 AD2d 380, 760 NYS2d 866 [2003]), as 
well ax oblcc.livc medical findings of restricted movement that are based on a recent examination (see 
Lnrirfja 1’ Iiri Miiig Lau, wpm; Murray v Hartford, 23 AD3d 629, 804 NYS2d 416 [2005], lv denied 6 
Vlr3ci 7 1 3 X 16 NY’S2 d 748 [2006]; Batista v Olivo, 17 AD3d 494, 795 NYS2d 54 [2005]; Kuuderer v 
Pmtn, 56 i :\112ti 2 6 5 ,  680 N Y S 2 d  190 [1999]). “Whether a limitation of use or function is ‘significant’ 
oi ‘soiiscc~ii~~ntial’ -i * d a t e s  to medical significance and involves a comparative determination of the 
ilcgrce or qualitative nature of an injury based on the normal function, purpose and use of the body pait” 
il)rrfi4 11 tirc.wi, . ~ i i l w ~ ;  \CY iilso Toure v Avis RentA Car Sys., 98 NY2d 345, 746 NYS2d 865 [2002]). A 
iiiinoi, mi l t i  oi- slight limitation of use is considered insignificant within the meaning of the statute (see 
Licnri 1 1  E/Iiott, 5 1 1 1 j r 1 1 )  

‘1 hi: icposit ion testimony, as well as the affirmed medical report of defendants’ expert examining 
physician, i 3  Rohinson, sufficiently established defendants’ prima facie case that plaintiff did not 
sustain a sci ious tiilury as a result of the subject accident (see Pommells v Perez, supra; Gaddy v Eyler, 
c r p v ;  Martin v Sc Izwartz, s z q m )  and that he suffered from pre-existing injuries to his cervical and 
1~inih;ji s p i n 3 4  Plainttfftcstified ihat he injured his neck and left shoulder at least once or twice before 
tbc suhlcct L cc~dcilt. Plaintiff testified that in 1986, he injured his neck and left shoulder when he fell 
fimi a l a t l h -  at work. He tcstificd that this incident caused a bulging disc in his neck and that he 
rcccivcd olt iopcdi ; and chiropractic treatments for this condition for approximately six months. He 
testificcl that I I I  thc f98O’s he also treated with a chiropractor for one month for pain in the “area between 
h i s  heud ani  \ l inul~ier” from holding the telephone. Plaintiff testified that he also sought treatment from 
‘1 c l i i i o p r x l ~ v  i n  cithcr I999 or 2000 for pain in his right ann after a work-related injury. Plaintiff 
tcstiticd that this \\orl<-rclated injury resulted in a torn rotator cuff and that he had surgery to correct the 
pi-oblcm I I I  .!002 p i~o i -  to the date of the subject accident. Plaintiff further testified that he missed six 
ii io i i t J i \  lioni ivnrk afi cr the shoulder surgery. 

Adtlitionally. Dr. Robinson in his medical report states that an examination of plaintiffs spine 
r:.\,cdctf n iioi-mal iange of motion in both the cervical and lumbar regions. Dr. Robinson states that 
p ia in t i  fFs n I mclc d c k  elopincnt was good and that there was no abnormal movement, though plaintiff 
qymt i  cd tc\ bc controlling his efforts during the examination. Dr. Robinson states that plaintiffs gait 

‘1s iionn:il and that there is no ataxia, antalgia or deformity in his gait. Dr. Robinson opines that 

[* 3 ]



plaintil‘f’s amplaints are subjective complaints “because there is no objective evidence of an ongoing 
ncurologicril tlysfunction or impairment.” Thus, defendants have shifted the burden to plaintiff to come 
fiirward witti cvidence showing that he did in fact sustain a serious injury (see Gaddy v Eyler, supra; 
Gr.nsvcr v Atigerat?ii, ?9 NY2d 8 1.3, 580 NYS2d 178 [ 19911; Pagano v Kingsbury, supra; see generally 
Zirckwirtlrr r-1 City qf New York, 49 NY2d 557, 427 NYS2d 595 [ 19801). 

Plail- tiff. iii opposition, relies primarily upon the affidavit of his treating physician, who treated 
111111 fi-oin ”uo\ cinbcr 8. 2002 through July 21, 2004. Dr. Cassillo states in his affidavit that plaintiffhad 
‘ ‘ c ~ I - I  ic*aI hydiosis mociated with flexion inallpositions of occiput, C1 and C2. C1 is ASL. C2 is 
yxiious i-igllit and SIVWC DDD is seen from C4 to C7.” Dr. Cassillo opines that these findings are 
indicatttc ) I  “ c e i ~ ~ ~ c i ~ l  ligament damage.” Dr. Cassillo further states that “with this type of injury, 
liealiiig 1s otten incomplete and results in an overall weakness of the affected portion of the spine’’ and 
that p ln in t i  t t “IS predisposed to future exacerbation without any causal relationship.” Here, Dr. 

1110’s iflidavit IS  insufficient to defeat defendant’s motion for suminary judgment (see Colvin v 
lZ%ille. 12’  AD2d 926, SI 1 NYS:!d 982 [1987]; Ivderzied69 NY2d 61 I ;  517 NYS2d 1026 [1987]). I)r 
C mtilo’s ifiidavit fd Is to providc any information regarding the nature of the treatment that plaintiff 
i-ecc.i~wl tili his allcgcd iiijuries, other than the generalized statement that lie provided plaintiff with 
“cpiii;tl  mm pulatitin, physical therapeutic modalities, three times per week” and other “uncovered 
tlierapj fbi ccven scssions”(see Bizndoian v Bernstein, 245 AD2d 205, 679 NYS2d 123 [ 19981; Smith 11 

:Iskeiv. 264 AD2d 83 1, 695 NYS2d 405 [ 19991; Williams v Ciamamella, 250 AD2d 763, 673 NYS2cl 
180 [ i 098 1 1  Dr. <‘‘as:;illo in his affidavit also failed to set forth any objective tests or range of motion 
nieasuremei 
/2008]> Miil*ray v Ifartjiord, 23 AD3d 629, 804 NYS2d 416 [2005]; Ersop v G k a n o ,  307 AD2d 851, 
703 NIT2cl  482 [200 31). Consequently, Dr. Cassillo’s statement in his affidavit that plaintiff “received 
iniiioi i-cl~cl” from his treatments is conclusory and unsubstantiated (see Pommells v Perez, supra; 
Mullings 1’ lrIirnfivorEr, 26 AD3d 214. 810 NYS2d 443 [2006]; CJ: Paz v Wydvzynski, 41 AD3d 453, 837 
U\r7S2tl 3 12 [ 2007J). “ConcIusioIis, even of an examining doctor, that are unsupported by acceptable 
otqcctive p ioo f ,  ;irt’ ir sufficient to defeat a motion for summary judgment directed to the threshold issue 
ol whctlici t i le plaintiff has suffered serious physical injury” (Merisca v Alford, 23 AD2d 613, 614 citing 
:1nto/riou r D u f t  1’04 AD2d 670, 670, 612 NYS2d 430 [ 19941). 

that lcd him to his (conclusions (see Gastaldi v Chen, - AD3d , 866 NYS2d 750 

hloi cover. ,3-. Cassillo’s affidavit fails to address any of the prior injuries plaintiff sustained to 
111s cei-vical i i i d  luiiibx regions, and how, in light of his past medical history, plaintiffs cuirent medical 
proi7lenis x c  causally related to the subject accident (see Style v Joseph, 32 AD3d 212, 214, 820 NYS2d 
2, I2006j ) (3iicc a dcfendant presents evidence of a pre-existing injury, it is incumbent upon the 
p ln i i i t i f f  to 1 lrcsent proof to address the defendant’s lack of causation (see Sky v Tabs, AD3d -, 2003 
UJ‘ Slip O p  ‘947.5, *2 [2008]; Carter v Full Serv., Inc., 29 AD3d 342, 815 NYS2d 41 E0061; Flores v 
L t d i o ,  27 AD3d 220, 810 NYS2cl 464 [2006]). In view of this omission, Dr. Cassillo’s conclusion that 
plaintift’s condition i:i causally related to the subject accident is mere speculation and insufficient to 
tlcf’eat dcfcndants’ motion for suniinary judgment (sec Pommells v Perez, supra; Franclzini v Palmieri, 
I N Y ? d  5 7 ( .  775 VYS2d 232 [2003]; Rodriguez v Abdallalz, 51 AD3d 590, 858 NYS2d 169 [2008]). 

Aclt i t  ionally, contrary to plaintiff’s assertions, neither plaintiff nor Dr. Cassillo reasonably 
c.vl.lained t I- c extensive gap in treatment following the cessation of treatment on July 21, 2004 (see 
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Ponirnir~lls c‘ P c w z ,  Sl l l7 IY I ;  Kuclzero v Tabachnikov, 54 AD3d 729, 864 NYS2d 459 [2008]; Cornelius v 
Ci’ntas Gorp , SO AD3d 1085, 857 NYS2d 637 [2008]; Mullings v Huntwork, 26 AD3d 214, 810 
N’Y S2d 44 3 I2006j ). In fxt, Dr. Cassillo’s affidavit appears to be in direct contradiction with itself and 
pl xntif‘f’s (Icposi t ion testimony. In the beginning, Dr. Cassillo states that he treated plaintiff from 
N o \  ember S 1002 through July 2 i ,  2004, but later in his affidavit he states that he treated plaintiff until 
Dccembel- 1 0. 2004, when plaintiff moved out-of-state to Virginia. Plaintiff testified that he only 
received w cckl y ii1:lssilge therapy :jession through his employer for approximately three months prior to 
iiimiiig to \’irginia in  January 2005. Plaintiff also testified that he did not recall how long he received 
trcatmcnt 1l-c-m the doctor or how often he went to the chiropractor. 

Fin- thc i  , plaintiff’s testimony that he still experiences “tightness in the shoulders and neck,” 
which may sliow that lie still experiences some levels of pain, this does not support plaintiff‘s claim that 
he has sust,ii I ied an iiijuiy of‘a permanent nature (see Caddy v Eyler, supra; King v Johnson, 2 1 1 AD2d 
3(17 1. ‘!‘lie tciiii “significant” limitation must be construed as more than a minor limitation of use (see 
Lirari ~ ~ E l f i o t t ,  A I I ~ ~ Y I ;  Lesclzen v AthllaVit.7, 144 AD2d 122, 534 NYS2d 233 [1988]; Gootz v Kelly, 140 
41Xd $74, 529  NYS2d 446 [ 19881). Significantly, no proof has been offered by plaintiff to establish 
that his allegcti ailment gocs beyond temporary discomfort or is not relieved by an aspirin. In fact, 
p l a i n t i f  ftcstilicd th i t  lic docs not take any medication for the “tightness” that he experiences in his neck 
m c t  sliouldci-4 Tlius, ihc subjective complaints of pain and impaired joint fimction expressed by 
plaintiff‘duriiig his (deposition and in Dr. Cassillo’s affidavit are insufficient to raise a triable issue of fact 
(.r(~’Slzcer* I* Knubck, 70 NY2d 678, 518 NYS2d 788 [1987]; Rudas v Petschauer, 10 AD3d 357, 781 
U’r’S2d 120 1 200.11 B,arrett v Howland, 202 AD2d 383, 608 NYS2d 681 [ 19941). 

Fins, ,y. plaint,ff’s subinissions are insufficient to raise a triable issue of fact as to whether he 
was siihstaiii iLilly ciirtailed from all of his usual and customary activities for 90 of the first 180 days 
fnllnwing tm- ,icctdcnt (see Toure v Avis Rent A Car Sys. supra; Eldrainy v Hassain, __ AD3d , 866 
N\r‘S2d 730 j ,2008 I ;  Cmas v Monzero , 43 AD3d 728, 853 NYS2d 358 [2008]). Despite the factthat Ilr. 
C’assillo’s atlida\~it states that he pfermitted plaintiff to return to work as a “partial disability” because of 
“financial iicxssit) and [plaintiff :;I employer was willing to work around [plaintiff‘s] disability; 
plriiiitifftestificd that lie does not recall “being out of work” from his union construction job after the 
accitlcnt. Plxiitiff’, who currcntly is employed as a supervisor for a construction company in Virginia, 
al,w testifieci that his doctors only informed him to “lighten up, that [he] was not getting any younger.” 
A~~cortlingl~. tlefcnciants’ motion for summary judgment is granted. 

.- X FINAL DISPOSITION NON-FINAL DISPOSITION 
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