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SCANNED ON 1211912008 

SUPREME COURT OF THE STATE OF NEW YORY - NEW YORK COUNTY 

PRESENT: HERMAN CAMN PART 4q 
Justice 

- 
Index Number: 40663512007 
VELEZ, MIRIAM INDEX NO, 

vs 

LINCOLN HOUSES 
Sequence Number : 001 

ARTICLE 78 
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MOTION CAL. NO. 
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Cross-Motion: u Yes No 

Upon the foregoing papers, it is ordered that this motion 
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Petitioner, 

for a .ludgment Pursuant to Article 78 
of tlic Civil Practice I ,aw and Rules Index No. 406635/07 

City Housing Authority (“NYCHA”) to challenge its denial o l  her application to vacate the 

termination of her tenancy. 

BACKGRO U N 1) 

Velez resides at 1980 Park Avenue, Apt. #2H, New York, New York, which is part o l  

Lincoln Houses, ’ a public housing development. This apartiiiciit dcvclopment is owned and 

operated by NYC‘HA. ‘I’hc size nfthe apartment or the identity olother persons who may bc 

authorized to reside tlicre with Petitioner is not delinerited in the parties’ submissions. 

N YC‘HA tirst brought charges against Velcz, in cotiiiectioii with licr tcnancy, i i i  February 

2001, for non-desirability and failure to pay rent. The non-desirability charges stemmed from 

the iinauthorizcd occupancy of Elaido Almontc, Vclcz’ alleged coiimio~ law Iiusband. NY (.’I IA  

NYCHA coiitcnds that Respondent Lincoln Houses is not a propcr dcfciidant in tliis I 

proceeding becausc it is iiot an entity that may be sued. Thc Court nccd not, and does not opt lo, 
address this issue to reach its dctcrinitiatioii ol‘ Petitioner’s claims. 
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alleges that ~ ~ ~ n l o n t e  had physically assanlted Velez and that she had allowed him to residc in 

her apartmciit without first obtaining tlic required written authorization from the projcct 

n-iaiiagcr. NYCHA further asserts that Pelitioncr hi led to pay rent Li.oni January 21100 through 

Fcbruary 2001. 

NYCI-IA brought chargcs against Petitioner for her c,untinired violalioii ol‘thc NYCl lA’s 

rules and regulations, hcr rent deliiiqueiicy and failing to verify hcr income. NYCHA alleges 

that it notilied Vclez of a heariiig scheduled on the matter on March 22, 200 1. Velez fiiilecl to 

appear, and the Iiearing officer sustained the chargcs against hcr on dcfnult. Rased on thc 

hearing officer’s rccommendalioii, NYCHA found Velez incligiblc for cotitiniicd occupancy in 

p u b I i c 110 using, 

0 1 1  June 26, 200 1, Vclez applied to the hearing oflicer to vacate hcr termination on 

default, claiming thal she had riot received notice 01 the hearing. 1 ler application was granted, 

tlic default was vacated and a hearing on the substance of the charges was rescheduled for  

February 13,2002. On that date, the parties reached a settlcinent. Velcz agreed to permanently 

cxclucle Almolite froin hcr rcsidence arid to abide by NYCHA’s rules and regulations, such LIS 

reporting her income a i d  making timely rent payments (“2002 Stipulation”). Vclez’ coiitinucd 

tenancy was, howevcr, subject to a one year probationary period. 

A year later, NYCHA brought charges against Vclez, for violating the probationary 

conditions of the settlement by allowing Aliiionte lo returii to hcr residence. NYCT IA allcges 

h i t  ir nuLified Vclez that B hcaring was scheduled for Fcbruary 28, 2003. V&Z again failed t o  

appear, and the hearing officcr again sustained thc charges against her on default, N Y C‘HA 

fu‘outid Velez ineligible for continued occupancy in public housing, based on the hcaring o f k e r ’ s  

recvmmcndatioii. Petitioricr again applied for a vacatur of the dcfiult deteriiiinatioi-i against her. 
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Thc hearing offjcer granted Velez’ application, and ;1 hearing was I-cschedulcci for April 27, 

2004. ‘I’he parties again reachccl a settlement. Pursuaiit to the setllemenl, Velez agreed to 

cuntinue the terrns: 0 1  lhc 3002 Stipulalion, as it rclated to Aiii~mte’s exclusiun, and LO a three 

year gcneral prohatioriary pel-iod, in  which she agreed to abide by NYC‘HA’s rules and 

rcgulations (,“2004 Stipulalion”). 

NYCl 1A subsequcntly brought charges against Velez for violating the terms of the 3004 

stipulation, by hiling to veriIy her income in 2004. It alleges that it notilied her o l a  hearing 

scheduled for May 5 ,  7005. It furthcr alleges that she again failccl to appcar, and the hearing 

officer again sustained the charges against her on dehult. Petitioner again applied fur a vacatur 

ol‘ the defmlt determination against her, and [lie hearing officcr again grantcd her application. 

NYCHA alleges that it thcn served Velez with aiiiciidcd charges and notified her that a hearing 

was resclieduled for September 7, 2006. ‘Ihe amended charges alleged that she had violated the 

probalionary tcriiis ol‘the 2004 Stipulation by failing to vcrify her income in 2004 and 2005 and 

by being deliiiqueiit with relit payments fro171 August 2005 to August 2006. 

Velcz again hiled to appear at the rescheduled hcaring, and the hearing officer sustained 

the chargcs against her on default, on September 14, 2006, Pursuant to the hearing ol‘licer’s 

recommendation, NYC‘HA again found Velez illeligible for continucd occupancy i n  public 

housing. It allcges that, 011 Novcmber 20, 2006, it scrvcd Iicr with a 30 Day Nolice to Vacate. 

On November 77,  2006, Velez applied to the hearing o f k e r  to  vacate her tcrmiiiatioii on default 

NYC’HA opposed Velez’ application on the grounds that shc had fiiled to providc a reasonable 

exciisc for  her liiiliirc to appear at the hearing or ;I meritorious dcfcnsc to tlic chargcs. Hy 

decision dated February 5 ,  2007, the hearing officer dciiicd VeleL’ applicalion to vacate. 
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(-111 October 15, 3007, Velez liled this Article 78 pctitiou. Slic challenges NYCHA’s 

Fubruary 5 ,  2007 decision denying her application to vacatc her (errtiination on cleFwl~. I n  her 

petition, shu states (hat her daughter has nowii’s syndrome and requires continuous carc. She 

also statcs that she did not willingly miss the hearing, that she has medical documcntation, that 

her ap;irtmcnt is her main priority and that she “would never jeopardize [her] children[ ‘SI home 

and well being.” Pet, 11 1 .  

DI SCIJSSION 

In Article 78 procecdings, the Court revicws whether the adniinistrativc dccision madc 

was supportcd by substantial evidence or was arbitrary or capricious. See NLjlson v Roberts, 304 

AD2d 20, 23 (1 s t  Dep’t 2003); Matter of’rell v Bawd cfEu’uc of IJnion Free School Disl. No. 1 

qf Towns qf‘Sclrrsdule irnil Mcxnicrroneck, Weschester County, 34 NY2d 222, 230-35 (1 974). 

A petitioner seeking lo cotnnlence “a proceeding against a body or officer tilust [do so]  

within four months after the deterinination to be reviewcd becomes iiiial and binding upon the 

petitioner.” CPLR 2 17( l ) ,  Where, as herc, the NYCHA denied petitioner’s application to vacatc 

a d e h d t ,  that determination, rather than the dehult itself, “constitutes the linal, binding 

determination h i m  which thc four iiioiith Stalute of 1,jinitations is measiired.” Ylrrh~u~qh v 

b’riinw, 95 NY2d 342, 347 (2000). 

NYClHA argues that Velez’ petition must be dismissed because it was filed beyond the 

required Ibiir month statutc of limitations. Indccd, the Petition was tllcd more thaii eight months 

aftcr the decision appealccl from. Velez would certainly havc bceii in receipt of the clenial ol‘her 

rcqucst to vacatc the default shortly after Fcbruaiy 5 ,  2007. 

NYC‘HA claims it  has established that it served Velez with the February 5 ,  2007 dccision 

tlic following day by regular mail. A NYCI-IA cmployee subiiiittccl a11 affidavit i i i  which she 
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attested to preparing Ihc decision that was mailed to Velez. She states thal, “[i]n February 2007, 

i t  was the I Icaring Ofilce’s rcgular business practice to prepare hearing oftlccrs’ dccisions 011 

teiimts’ applications to vacate delr-lults for niailing C)II or about the same day the Hearing 

(Ilflicers rendered such decisions,” Holley Aff, 1 4. Further, slic statcs that, oii February 6, 

2007, she prcpared a copy ol- the decision and placed it i n  an outbox, where it  riwailed pick-up 

from NYCHA’s mail-room employees. I d ,  7 5 .  The Adiministrativc Manager of NYCHA’s 

Mail Center also submitted ai1 affidavit in which he attested to the Mail Center’s rolc jn niailing 

Hearing I-1ftlcer.s’ decisions to NYCHA tunants. He statcs that the “regular practice of. 

[ N Y C I  IS]’s mail-room was, and still is, to deliver outgoiiig mail to the [United States] Postal 

Service within one business day of pick-up from the 11 Hearing Ofiice.” Younger Aff, 11 5 .  

NYCHA, therefore, argues that its evidence of niailiiig the February 5 ,  2007 decision, 

pursuant to the ordinary coiirsc of business practicc, gives rise to a presumption of receipt by 

Vclcr,. ,Y(JCJ ,!loririis,sivi 11 (~ ’~ i l og~ro ,  19 AD3d 135, 135 (1st Dep’t 2005). NYCIIA mtcs  that the 

petition clearly reflects that Velez resides at the same address to which the decision was mailed. 

Significantly, both NYCHA and thc Court note that Vclcz does not deny receipt of the 

decisioii or provide such an excuse as the basis for challcnging NYCHA’s determination. 

The NY Cl IA  deterriiinatioii was supportcd by substantial evidence and was tmt arbitrary 

01- capricious. The petition is dismissed as untimely. 
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Accord i II g 1 4 ~ it i s 

ORDEREL) that the Petition I S  dismissed in its entircty; and i t  is fLirt1it.r 

ORDERE 13 that the clerk shall cntcr judgment accordingly. 

E N  ' I ' F  K : 

& .I.S.C. 
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