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Upon the foregoing papers, it is ordered that: In this article 78 proceed&, the petitioners challenge a 
detcrrnination by the respondent New York City Campaign F inance?hrd  (“Board”) finding that, in 
successfully running for elcction to the New York City Council in 2001, pctitioncr Miguel Martinez, along 
with his campaign committee for that election, petitioner Martinez 200 1 (the “Committee”), and the 
committee treasurer, nonparty Placid0 Rodriguez, committed 12 violations ofthe New York City Campaign 
Finance Act, Adiniiiistrativc Code of the City of New York 5 3-701 et seq. (“Campaign Finance Act”), 
warranting an assessmcnt of fines and penalties against thcm in the amount of $1 73,564. The petitioners 
seek to amul this deterinination on the ground that it is arbitrary and capricious, an abuse of discretion and 
not supported by substantial evidence. In its answer, the Board has assertcd a counterclaim for a money 
judgment against the petitioners in the amount of $173,566. 

Statutory Background 

The Campaign Finance Act provides public matching campaign flinds to candidates runniiig for the 
ofiices of Mayor, Comptroller, Public Advocate, Borough President and City Council. ‘Ilie prograni is 
administered by the respondent Board, an independent agency charged with ensuring that participating 
candidates comply with thc requirements lor obtaining matching funds. The Board has adopted its own 
rules which supplcmcnt the terms of the Campaign Finance Act. Candidates who participate in the 
voluntary program must agree to abide by the Act’s requirements, which, inler diu,  include (a) thc filing 
of periodic financial disclosure statements that report all contributions received by the campaigii and the 
campaign’s cxpciiditures, (b) liiiiitatjons on t11c total amount a campaign may spend to promote a 
candidate’s election, (c) limitations con the total monetary value of contributions the canipaign may receive 
from any single contributor and (d) the obligation to respond to requests for documents and in€ormation 
from the Board necessary to verify the campaign’s compliance with the program’s requirements. See NYC 
Aclmin Code 3-701 et seq. In addition, candidates must agree to comply with all applicable laws, rules 
and regulations in order to receive public funds. Each candidate, along with his or her designated trcasurcr, 
is required to sign a Ccrtification Form in which they ackiiowledge their obligation to comply with all of 
the requircinents of the Caiiipaign Finance Act. Sec NYC Adinin Code 5 3-703( 1); Board R ~ i k  2-01, 
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The iiiatcliing funds must bc spcnt only 011 “qLialified campaign expcndi lures,” as set forth uiidcr 
section 3-704 of the Administrative Code. All expenditures must be documented by the campaign, which 
is responsible for maintaining proper documentation and proving compliance with the program’s 
requirements. If a candidate cannot providc sufficiciit 
documcntatioii of expenditures, he or she will be required to repay the funds. See NYC Admin Code $ 5  3- 
71 0(2)(b); 3-71 l(3). In addition, the Act provides that if a candidate and his principal campaign comniittee 
violatc any provision of the Act or of the Board Rules, the candidate, the cornrnittcc and its treasurer, or any 
other agent ofthe candidate shall be subject to civil penalties in an amount not to exceed $10,000 for each 
violation of thc Act or Board Rules. See NYC Adiiiin Code 53-71 1. Furtliermore, thc Board is authorized 
to assess penalties for any misrepresentation oi‘a material fact in the documents subrnittcd to the Board and 
to rccover any public funds which had been given to the campaign. 

See NYC Admin Code 5 3-703 [l][d]. 

The Board is cnipowcred to investigate all matters relating to the perfbrmanct: of its functions and 
“shall have the power to require the attciidance and examine and take the tcstiniony under oath o i  such 
persons as it shall dceni necessary and to require the production of books, accounts, papers and other 
cvidence relalive to such investigation.” NYC Adniin Code $ 5  3-708[5];3-71 0 [  I]. The Board’s Rules 
require that a campaign maintain adequate documentation of its expenses. In addition to requiring that 
participants “retain a copy of each bill for goods or services provided,” Board Rule 4-01 (d), thc Rules also 
provide that 

[pjarticipants must exercise reasonable care to kccp records that enable the 
Board to verify the accuracy of disclosure staleincnts and confirm any 
iiiatcliable contributions claimed. Participants must maintain and may be 
required to produce copies oichecks, bills, or other documentation to verify 
contributions, expenditures, or other transactions reported in their disclosure 
statcments. Participants shall maintain clear and accuratc records sufficient 
to show an audit trail that demonstrates conipliance with this Act and these 
rules. The records shall be made and maintained conteinporaneously with 
the transactions recorded, and maintained and organized in a manner that 
facilitatcs expeditious review by the Board. 

Board Rule 4-0 1 (a). 

The Board’s Post-Election Audit and Investigation of the l’etitioncrs 

In the course of runnjng for election to the City Couiicil in 2001, petitioner Martinez joined the 
matching fund program on lune 1,200 I by subniitting a Certification Form to the Board. ‘lhe Certification 
Form designated the pctilioner Martinez 200 1 as the coinmittee rcsponsiblc for receiving public matching 
funds and submitting f;nancial disclosure staterncnts to the Board on behalf of his candidacy. ‘Ihe Form 
also listcd Rodriguez as the treasurer of the Committee. In the Ccrtification Form, Martinez and Rodriguez 
expressly agreed to be bound by the tcrms and conditions oftlie campaign Finance Act and the Board Rules 
applicable to the 2001 elections. They also agreed that they, together with the Committee, may bc held 
jointly and severally liable for the repayment of public fiinds and/or payment of civil penalties assessed 
pursuant to scctions 3-710(2) and 3-71 1 of thc Administrative Code. Based on the disclosure statements 
filed by tlic campaign committee in 2001, Martinez received $128,786 in public matching funds for the 
200 1 campaign. 

Followiiig the ejection, the Board requested expenditure docuinciitation from the campaign in order 
to conduct an audit. Specifically, the Board provided the campaign with a list of expenditures and asked 
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the campaign to provide copics of cancelled checks and bills supporting tbcse expcnditmcs. According to 
the Board, despite i i u ~ i i e ~ o ~ i s  extensions which were granted in order to allow thc campaign to gather 
documcnls, the campaign’s response, in June, 2002, included only minimal paperwork which failcd to 
iriclude docuineiilation that justiiied or explained m y  qualified expenditures. On November 20,2002, the 
Board issued a draft audit report which found that the campaign had not documented any qualified 
cxpenditures. Thc report indicated that if the Cornnittee could not provide documentation sucli as bills and 
caiiccl led checks which would demonstrate that the public fuiids received were uscd for qualified 
expenditures, the Comnittec would have to repay the Board all of the funds it received. 

On March 1 I ,2003, the campaign responded to the draft audit report with additional documentation, 
accoinpanied by a letter stating that the documerils included all of llie ;cmaining invoiccs and checks for 
expenditures for the 200 I Martincz campaign. The Board found this response to be unsatisfactory. On J d y  
8, 2003, Board staiTniember Julius P e e k  wrote a letter requcsting additional information. In the lcttcr, 
Peek charged that thc caiiipaign’s prcvious docurnentation of cxpendi tures appeared to be lraudulent in that 
it contained altered invoices, discrcpancies in signalures and false endorsements of checks. After a further 
cxchange of documents, the Board served the campaign with a noticc alleging 17 separate violations of the 
Campaign Finalice Act and Board Rulcs. The notice of violations, which was eventually supplemented by 
tlie Board, included charges that the campaign had attached submitted documents which “did not appear 
to be conternporanevus, authentic documents generated or signed by the parties presented as gciieratiiig or 
signing them.” The supplemental notices identified nine categories of fi-aud, such as documeiits with false 
or forged signatures and documents that appeared to have been altered. In response, the campaign brought 
an action alleging that the notices wcre vague and/or violated the petitioners’ due process rights under the 
New York Constitution. ‘The complaint was found to be without merit. See Mcirtinez 2001 v. New York City 
Campaign Finunce Bd., 36 AD3d 544 (lSt Dcpt. 2007). 

Thereafter, on August 9,2007 and September 6,2007, the Board held two lengthy public hearings 
at which Marlinez, along with legal counsel, appeared. On January 17, 2008 the Board issued its final 
detcrmiriation that Martinez, his campaign committee and Rodriguez had conimittcd 12 violations of the 
Campaign Financc Act and Hoard Itules. The Board concluded that the campaign had committed several 
serious violations that were sufficiently egregious to rise to the lcvel of a breach of the petitioncrs’ 
Certification Agreement. The Board essentially found that after receiving iioticc of the post-election audit, 
the campaign created and submitted non-contemporaneous documentation made to look like original 
contemporaneous records from various vendors in ordcr to avoid having to pay back funds for non-qualified 
cxpenditurcs. In addition to requiring that the campaign return a11 of tbc $128,786 in public funds it  
reccived for the 200 1 election, thc Board assessed $44,780 in penallics, joiiitly and scverally, against 
Martinez, Martinez 200 1 and Rodriguez. This article 78 proceeding then followed. 

Discussion 

Judicial review in this proceeding is limited to an inquiry as to the existence of a reasonable basis 
for the determination under review. The law is well-settled that “[I11 is not the function of‘jLidicia1 review 
iii an article 78 proceeding to weigh the [acts de novo aiid substitute [the Court’s] judgiiieril for that of tlie 
body rcviewed, but only to determine if the action to be reviewed can be supportcd by any reasoliable 
basis.” Mcrttcr ofKciyjield C‘o~.strz~tion Corp. v. Morris, 15 AD2d 373, 378 (1” Dept. 1962). Moreover, 
an agency’s construction and iiitcrprctation of its own regulation and ofthe statute under which it functions 
is entitled to the “greatest weight.” Tommy and Tina, Inc. v Department oj’Consunzer Affairs of City of 
New York, 95 AD2D 724 (1” Dept. 1993). Unlcss an agency’s interpretation of a statute is in clear conflict 
with the plain wording ofthe law, it will normally be accordcd defcrerice by the courts. See Excellus I-leulth 
Plnn, Inc v. ,C;er.io, 2 NY3d 166, 171 (2004); Rarifun Developmenl C‘orp. v. Silvcr, 91 NY2d 98, 102 (1997). 
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liere, the petitioners liave failed to demonstrate that the Hoard’s determination was arbitrary and 
capricious or an abuse of discretion. Rather, the Board’s determination that the petilioiicrs are jointly and 
severally liablc for the repayinent of $128,786 in public funds aiid $44,780 in pciialtjes is supportcd in the 
record, which shows that, dcspite iiumerous opportunities l o  satisfy its burden during the post-elcction 
process, the campaign failed to demonstrate that it had spent thc public funds it had received on only 
qualified campaign expenditures. 

A. Penalties for the Submission of Fabricated nncurncnts - -Pursuant to sections 3-703( 1 )(d)( 1) 
and 3-704 ol‘the Adniinistralivc Codc and Board Rules I-O8(g) and 4-01, the campaign was requircd to 
deliionstrate that it spent all oflhc $128,786 in public funds it receivcd for thc 2001 cleclions on qualified 
expenditures. ‘I’he Board fo~uid that the campaign did not niect its burden. Instead, as to monies allegedly 
paid to veiidors for qualified campaign expenditures, the Board found that the caiijpaigii bad submitted self- 
creatcd or non-contcmporanet,us docunicntation altered to look like originals. Not only was the Board’s 
conclusion about the authenticity of these documents not irrational, it appears to have been well-founded. 
Thus, thc Board has pointed to numerous invoices, all allegedly from unrelated caimpaigii service vendors, 
which contain identical billing addresses and typographical errors. Many ofthe invoices also contain 11011- 
existent addresses and/or incorrect zip codes. As llie Board reasonably points oul, most vendors can he 
expected to lis1 thcir correct address and Lip code on their invoices and it is hardly unreasonable for the 
Board to question the authenticity of invoices which lack such basic information. 

At the second Board hearing held on September 6, 2007, the Martinez campaign introduced 
affidavits from two of tlie subjcct vendors who claimed that although they never issued a formal invoice 
to the campaign in 200 I , llicy reviewed and approved the invoices creatcd and submitted by Martinez 2001 
to the Board. However, there was no explanation at the hearing as to why the submitted invoices contained 
non-existent or incorrect addresses. Moreover, the petitioners did not submit m y  a€fidavits lrom the 
vendors who were listed on other questionable invoices. At the hearings and in this procceding, thc 
petitioners liave submitted copies of canceled checks to various vendors which, they argue, is sufficient 
proof that the funds wcre spent on qualified expenditures, even absent accurate invoiccs creatcd by the 
vendors theinselves which contemporaneously reflect those cxpenditures. The Board’s rejection of this 
argument was rational. Indeed, the Board correctly foimd that without proper invoices to substantiate 
expenditures, there is no way to demonstrate whether thc expenditures were related to the campaign and, 
if so, whether the campaign paid fair market value for the provided services. Based on the evidence 
presented, the Hoard reasonably concluded that the ccmpaigii fabricated documentation in order to mislead 
the Board into believing that thc campaign had coinplied with the record-keeping requirements of the 
Campaign Finance Act. ’I’he Board’s assessment of a $10,000 penalty for lhis misrepresentation was rational 
atid well supported. 

‘l’he Board also h i n d  that the campaign had riiadc iiiisrepresentatioiis in connection with its 
accounting for expenditures to campaign workers. It asscssed a $10,000 penalty for that misrepresentation. 
In response to a letter sent by the Board on October 9, 2003, the campaign submitted copies of what it 
purported to be “employment contracts” which allegedly docurnentcd the reported expenditures to various 
campaign employces. l h e  documentation submitted was purportedly executed contemporaneously to the 
pcrformnnce of csrnpaign duties by the employees in 2001 However, the Board found that the contracts 
were almost identical to sample forms developed by the Board and first issued six months & the election. 
The submitted documents wcre clearly rcprescnted as authentic, contemporaneous records of employee wage 
cxpenditurcs. ‘They contained a 2001 date and spoke in the future tense about “wages I will receive for 
performing such duties.” The Board ratioiially found that the submission of these einploycc contracts was 
a niisrepresciitation made for the purpose of avoiding thc campaign’s obligation to repay hinds when it could 
not document that tlie monies were properly spent on qualified expenditures. Indeed, it appcars from the 
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record tliat tlie campaign did not acknowledge that the contracts were not contemporaneous to the 
performance of the dirljcs until the August 9, 2007 hearing, aliiiost lobui. ycars after the contracts werc first 
suhmitted to Ihc Board. Bascd on the evideiice prescnted, the Board reasonably concluded that the campaign 
misrepresented fabricated employee contracts as authentic contemporaneous documents in order to mj slcad 
the Board. 

The Board also assessed a $1 0,000 penalty for the campaign’s misrepresentation in connection with 
reported expenditures lor gct-out-the-vote activities. The R o d  found that the canipaign had again 
submitted fabricated and non-contcmporaneous work contracts for those activitics. The Board’s 
determinatioii was rationally based on indicia such as inismatchcd signatures and spellings. Thc petitioners, 
however, claim that the Hoard may not levy such peiialtics for misrepresentation absent proof, such as 
handwriting analysis, that tlie documents were signed by the S ~ M C  individual. The courl disagrees. As 
discusscd previously, tlie Board had a reasonable basis for suspccting the authcnticity of the documents 
subinittcd by the Martinez campaign and it is appropriate for the campaign to bear the burden of 
dcmonstrating tliat it was in compliance with tlic Campaign Finance Act. At the hearings, the campaign 
did not prcscnt any testimony or other evidcnce on this issue which suggested that tlnc signallires wcrc 
genuinc. 

H .  Penalty for Lack of Coopcration - - The Board also imposed a $10,000 penalty Ior the 
campaign’s failure to cooperate with the Board by not adequately responding to the Board’s letters 
coricerning the lack of documentation of expenses. This deleriiiinatjon was entirely rational. Although the 
petitioners argue that no such penalties should be imposed if it is ultimately determined that the goods and 
services paid for out of public fii i ids were actually provided, the petitioner reasonably coiicluded that, 
irrespective of this ultimate issue, penalties are appropriate where a campaign, knowing that its record- 
keeping was inadequate and that it would therefore have to return public funds, fabricated documents aiid 
submitted thein to the Board as authentic, contemporaneous records. 

C. Penalty Relatcd to Coordinated Expenditures - - In addition to the above-detailed penalties 
concerning tlie subinissioii of hblbricated documenls, the Board also assessed a $2,500 peiialty for the 
campaign’s “unreported and unaccountcd-for coordinated activity” in connection with a mailing sent in 
Scpteinber of200 I by the politicaI club Northern Manhattan Democrats for Change (“NMDC”). Thc Board 
found that the campaign coordinated with NMDC in the design, production aiid distributioii of the mailing, 
yet failed to report it as a third party in-kind contribution or expenditure. 

Board Rule 1-08(9( 1) sets forth a list of factors tlie ’Board uscs to determine whether an expenditure 
by a third party which benefits a particular campaign is made independently 01. the campaign. Non- 
independent or coordinatcd expenditures must be reported to the Board and are considered a contribution 
to, and an expenditure by, the campaign. Coordinated expenditures, like all campaign expenditures, were 
forbidden by Board rules during the period between September 12,2001 and Scptember 24,2001, the date 
to which the Deinocratic Primaiy in New York had been rescheduled following a postponement due to the 
events of September 1 1,2001. l h e  Board charged that NMDC had coordinatcd with the Martinez campaign 
to send a mailing that featured a large picture of Martinez, identilied him as the presidcnt ofNMDC aiid 
urgcd people to vote in tlie primary. In making its detorniinalion that the campaign coordinated in tlie 
design, production and distribution of the NM UC mailing, the Board appropriately considered tlie fact that 
( 1 )  NMDC and the Martinez campaign shared tlie same address, (2) NMDC and Martinez used the samc 
picture of Martinez, (3) Martinez, as its president, controlled NMDC, (4) the campaign failed to rcpoi-t the 
mailing and (5) the campaign had a niotivc to have such mailings sent out since it was othcrwise prohibitcd 
from doing so dircctly during this period. The Board’s delerillination and imposition of a penalty were 
rational aiid should iiot be dislurbcd. 
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D. Breach of Ccrtification - - The Board also found that the campaign’s overall conduct 
constituted a brcach of its Certification, requiring a return of all funds it received, pursuant to Board KUIC 
2-02, ‘lliis Rule provides as follows: 

The Board considers each of tlie followiiig activities to be a lundaniental 
breach of the obligations affirmed and accepted by the participant in the 
certification: 
(a) submission of fraudulent matchable contribution claims; 
(b) usc of public funds to make or reinibitrsc fraudulcnt campaign 
expciidi tures; 
(c) cooperation in alleged indcpendent expenditures, whereby material or 
activity that directly or indirectly assists or beliefits a participant’s 
nomination or clection, which is purported to be paid by indepcndent 
expenditures, was in fact authorized, requestcd, suggested , fostered, or 
cooperatcd in by the participant; and 
(d) use of a political committee or other entity ovcr which a participant 
exercises authority to conceal from the Board expenditures that directly or 
indirectly assist or beiicfit [he participant’s nomination or clection. 
In the went of a fundamental breach, the participant will be deemed by the 
Hoard to be ineligible for public funds and to have forfeited all public funds 
previously received for the elcctions covered by the certification, and will bc 
subject to such civil and crirninal sanctions as are applicable under section 
3-71 1 o l  the Code and other applicablc law. 
This rulc is not intended to be an cnurneration of all circumstances that may 
constitute a iiliidarneiital breach of obligations, as may be deterniincd by tlic 
Board. 

Thc petitioners argue that none of their allegcd actions falls within this R L ~ .  They are mistaken. The 
finding by the Board that the Martinez campaign engaged in uiircporled and improper coordinated activity 
with NMJX is sufficient under the Rule to find a breach of the campaign’s Certification. Morcover, the Rule 
specifically states that its application is not limited to the enumerated activities. In this respect, the Board 
found that tlnc deceptive actions of the Martinez campaign were sufficiently egregious to constitute a 
fundamental breach of their obligations under the Campaign Finance Act and Board Rule 2-02. l’hc 
petitioners have not offered any argument which suggests that this determination was irrational or arbitrary 
and capricious. 

E. Liability of ‘I‘rcasurer Rodriguez - - Thc petitioners argues that the treasurer, nonparty Placido 
liodriguez, is not individually liable for the pcnalties and/or lhc rcpaynient of public filnds. ‘l’he petitioners, 
however, lack standing to make this argument. Siiice Mr. Iiodrigucz is not a party to this procceding, the issue 
is not propcrly raised. Ncverthelcss, it appears that the Board clearly has the power to impose penalties 
against a treasurer pursuant to section 3-71 1 of the Administrative Code. 

F. Counterclaim - - Finally, the Board has asserted a counterclaim for a rnoncy judgment in thc 
amount o l  $173,566, rellccting the repayment of the $128,786 in public funds the Martinez campaign 
received and tlie $44,780 in penalties which were imposed. l’he couiitcrclaini is grantcd with respect to the 
petitioners herein, Martinez and Martinez 200 I .  See Eisland v. New Yo14 C i ~ y  Campaign Finance Bd., 3 1 
AD3d 259 (1“ Dcpt.2006). Siiicc Rodriguez is not a party to this proceeding, any nzoney judgment wliich the 
Board seeks against him must be sought in a separate proceeding. 
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Accordingly, the petition is liereby denied a i d  thc rcspondent’s counterclaim granted. The Campaign 
Financc Board shall haw judgment against the petitioners Miguel Martinez and Martincz 200 1, jointly aiid 
severally, in the amount of $173,566, plus interest from February 29, 2008, as calculated by the Clerk, 
together with costs and disburscmcnts, as taxed by the Clerk. 

The Clerk Shall Enter Judgment I-lcrcin 

Dated: 1211 5/08 

Check one: [ X] FJNAL I)ISPOSITION 
MARYLIN G. Df;l;MOND, J.S.C. 
[ J NON-FINAL I)ISYOSITION 
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