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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 

Index No. 107798/06 

Group ofManhatlan, P.C. (collcctively “Dr. Lceds”) move for an order granting suinmaryjudgment 

in favor of Dr. Leeds on all causcs of action, pursuant to C.P.L.R. Rule 3212. In opposition, 

plaintifi‘s counsel asks the court to search therecord and grant sunimaryjudg1lent to plaintiff, based 

on the theory o i  negligence per sc. Plaintiff also seeks costs imposed on Dr. Leeds’ attonieys, 

pursuant to 22 N.Y.C.R.R. 8 130, el se_y., for bringing a frivolous motion. 

I 

I 

Plaintifi‘comnmlced this action for medical malpractice 011 June 5,2006, against Dr. 

Lceds, alleging that Dr. Leeds improperly prescribed plaintiff a topical steroid cream, Lotrisone, for 

an extended period of tinic, resulting in perniancnt striae (stretch marks) on his axillae (underarms). 

This prcscription was filled and refilled approxirnatcly thirteen times by the phamlacy department 

of Duane Reade, h c  (“Duane Reade”). After the non-party deposition of George Kowalski, a 

pharmacy district rnanager for Duane Reade, plaintiff commenced an action against Duane Keade 

Although plaintiff does not cite to any law under which he seeks costs imposed on Dr. 
Leeds’ attorneys, the court will presume plaintiff is seeking costs pursuant to 22 N.Y.C.R.R. 5 130. 

I 
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on March 2 1,2007, for impropcrly dispensing the stcroid crcam without a prescription. The cases 

were consolidated on June 26, 2007. On or about July 16, 2007, Dr. Leeds imposed a cross-claim 

against Duane Reade for contribution, apportionment, and indemnification, should plaintiffrecover 

any verdict or jiidgment against Dr. Leeds. 

P1aiiitii.f is a 32-year-old business development inaiiagcl- for a telecommunications 

firni. Dr. Lccds is a family practitioner who began treating plaintiff as plaintiffs primary carc 

physician on September 24,2003. Between September 2003 and June 2006 (when this lawsuit was 

commenced), plaintiff sought trcatment from Dr. Lceds for his ongoing condition of asthma and, at 

various tinics, for acutc illncsses or issucs such as gastrocntcritis, congcstion related to an upper 

respiratory inrcction, aiikle sprain, and oral thrush. At issue in this case is Dr. Lceds’ treatment of. 

plaintiffs skin tags. 

On January 5,2004, plaintiff sought trcatment from Dr. Leeds complaining ofbumps 

on his underarms for the past threc months, and complaining of a one-week history of aches and 

tingling in his uppcr and lowcr extrcmitics bilatcrally. Upon examination, Dr. Leeds observed that 

plaintiff was positive for nevi (moles), and had bilateral axillary skin tags, or skin tags on his 

undcrai-m region on both sides. Dr. Leeds wrote plaintiff a prescription for Anaprox “double 

strength” for plaintiffs complaints of aches and tingling. With respect to plaintiffs skin issues, Dr. 

Leeds referred plaintiff to Sherwin K. Parikli, M.D., a dermatologist at the Tribcca Skin Center. 

Also, at some point during the 1anii:ii-y 5, 2004 appnintment, it appears that plaintiff c m e  into 

possession of a prescription for Lotrisone, which is a topical cream containing a combination of 
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clotriiiiazole (an antifungal medication) and betarnethasone (a steroid). The facts surrounding the 

issuance o l thc  Lolrisone prescription are hotly contested, and are set foi-tli in greater dctail below. 

Plaintiff had the Lotrisone2 prcscriptjon filled at Duane Rcade 011 Jaiiuary 5 ,  2004, 

and began applying a dime-sizcd amount of the Lotrisone to his underai-iiis twice a day, according 

to tlic instructions 011 tlie medication. Plaintiff applicd the Lotrisone cream in this manncr for 

approxiriiately a year and a half. Plaintilf testified that wlienevei-he ran out oPthe crcarn, hc would 

go to Duane Rcade to obtain a refill of his prescription. l’he Lotrisone was refillcd for plaintiff 

twelve times: tcn times in 2004, and twice in 2005. Plairitilf testilicd that he iiornially obtained 

refills in person at Dume Reade; if there wcre 110 rcfills lcft 011 a given day, tlie pharmacist or staff 

member would infonn plaintilf that thc pharmacist would need to call his doctor to obtain 

authorization for more refills. Plainlilf assumcd that Duane Reade had called Dr. Lecds, bccausc 

he contiiiued to obtain refills ofthe Lotrisone. Throughout this whole time, plaiiitif€was also taking 

Advair and Singitlair for his asthma, He testified that he would obtain refills for these prescriptions 

in the S a m  mamicr as the Lotrisonc-he would go to Duane Reade to obtain a refill, and if there 

were no refills lelt, the pharniacist would call Dr. Leeds to obtain more refills. 

Following Dr. Leeds’ referral to a dcrmatologist, plaintiff went to thc Tribcca Skin 

Center on January 15, 2004.3 A consultation letter generated by the Tribeca Skin Center indicated 

It appears that on some occasions, Duane Reade filled the prescription for Lotrisone using 
the generic version of the cream, which was simply called clotrirnazone and betarnethasone 
dipropionate cream. For the purposes of this molion, the court will refer to the prescription in 
question as Lotrisone. 

2 

Consultation lettcrs from the Tribeca Skin Center indicate that plaintiff was seen by Dr. 
Parikh on this occasion, although plaintifftestified that he was seen by Dr. Adam Geyer, an associate 
at the Tribcca Skin Center. 
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that plaintiff, complaining of skin tags, was secn by Dr. Parikh; it was notcd that a few of the skin 

tags were irritatcd, and that he had scattered molcs on his abdomen. Plaintiff testificd that at that 

appointment, he Inaiiily discussed his moles with the demiatologist; the issuc of his using the 

Lotrkonc cream to treat his skin tags did iiot arise. 

PlaintXwas swn by Dr. Lecds for various ailments over the next year. Dr. Leeds’ 

records reflect that he treated plaintiff on March 30, 2004, lor congestion; on May 24,2004, for an 

ankle sprain; and, on August 25, 2004, for tlirush related to plaintiff‘s use of an oral i i h l c r .  On 

April 8,2005, plaintifIwas again seen lor coniplaints of recurring tlmish. Although derendant did 

not sce any indication of thrush, lie rcferred plaintiff to the Tribeca Skin Center out of concern lhat 

there might be another tcason for the thrush, other than plaintiffs use of an oral inhaler. It does not 

appear from the records that Dr. Leeds cxamined plaintiff s underarms at any of thesc appointments. 

At an appointment on June 15, 2005, plaintiff showed Dr. Adam Geyer, a 

dennatologist at the Tribeca Skin Ccnter, stretch marks which had emerged on plaintiffs armpits. 

PlainNl tcstified at his deposition that he had first noticed the appearance of stretch marks on his 

underarms in the suinnicr of 2004. He testified that he had brought the stretch marks to Dr. Leeds’ 

attention around that time, and that Dr. Leeds had looked at them and told him that stretch marks 

were hereditary. Plaintiff testified that by the summer of 2005, the stretch marks had become larger 

and had increascd in number. At the Julie 15,2005 appointment, Dr. Gcyer informed plaintiff that 

thc use of a steroid crearn-b, the T ntrisnne- --was csiising his stretch marks by brcaking down the 

skin arid caiising the skin to stretch. Dr. Geyer told plaintiff to stop using the cream immediately, 

and presciibcd a Retin-A cream mixed with amoisturizer. Plaintiff testificd that Dr. Geyer told him 
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that the stretch marks wouId be pernianent, but that the new cream might make them fade and help 

thcni blend into the surrounding skin a little bettcr. Plaintiff testified that hc discontinued using the 

Lotrisone creani on June 15,2005. He applied the Rctiii-A creani for approximatcly three-and-a-half 

weeks, but saw little change in  the stretch marks, and discoiitiiiucd using the Rctin-A shortly 

therealter. 

Altcr plaintiffstopped using the Lotrisoiie creaiii, hc was seen by Dr. Lecds on at least 

four subsequent dates: on September 19,2005, hc was treated for his ongoing asthma condition; on 

January 23,2006, hc was treated for congestion; 011 March 1,2006, he was treated for an irritation 

on his abdomen which had resulted lrom shaving his abdomen; and, on April 24, 2006, hc was 

treated for an ear ache thal had developed after flying on an airplane. Again, it does not appear ikon1 

Dr. Lccds’ officc rccords that Dr. Leeds examined plaintiffs annpits at any of these appointments, 

nor does it appear that the issue of plaintiII‘s usc or discontinuance of the Lotrisone cream was evcr 

discussed. 

A copy olthe original Lotrisone prescription, which was filled on January 15,2004, 

is annexcd to thc motion papers, The prescription, dated January 5,2004, is on a slip ofpaper from 

Dr. Leeds’ prescription pad, with his address and licensing information at the top. The patient’s 

name is illegible, and the patient’s address is blank. The prescription appears to read 

“Lotrisone 15 g.” Dr. Leeds testified that it is his signature at the bottom oftlie prescription, but that 

the presciiptioii appcars to be made out to 9 paticnt with a first initial “R” arid a last iianic bcginning 

with the letters “Fri”. The bottom ofthe prescription reads “REFILL TLMES” and the number 

“1 ” is handwritten in the blank space. On thc sidc of the prescription, in a diffcrcnt handwriting, are 
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the words “Spokc to doc. Auth 45 g”, together with what appears to be the pharmacist’s initials and 

the date January 5 ,  2004. The prescription also bears a sticker, which was generated by Duane 

Readc, indicating the prescription number, the date it was filled, the amount of the co-paymcnt, the 

pharmacist’s name, an authorization numbcr from an insmancc coinpany, the expiration date of thc 

product, and the manufacturer of the product. On the back of the prescription arc notcs, which 

plaintiff admitted arc in his handwriting, which read: “Dr. Leeds (1) Advair (2) Albuterol hhalcr.” 

(Underlining in original.) 

Dr. Tmds maintains that lie did not prescribe Lotrisone to plaintiff on January 5 ,  

2004; in f k t ,  he avcrs that he never prescribed Lotrisone for plaintiff. Dr. Leeds’ office records for 

plaintifl reflect that Dr. Lccds wrotc plaintill a prescription for Anaprox “doublc strcngth” on 

January 5 ,  2004, but that nothing else was prescribed. Dr. Leeds testified to having prescribed 

plaintiff a steroid cream on two discrete occasions: he prescribed Mycolog cream on Noveinbcr 2 1, 

2003, for rectal blccding associated with gastroenteritis, to alleviate the redness on plaintiffs rectum; 

and, he prescribed Elocon lotion on March 1, 2006, for plaintiffs complaints of an itchy, red rash 

following shaving his abdomen. On both occasions, small amounts were prescribed, and the 

medications were ncver re f~ l led .~  Defendant testified that Lotrisonc is not prescribed for skin tags, 

and would only be prescribed for long-tcrm use if a patient had a condition such as seborrhca, 

cczeina, or psoriasis. 

ln searching the rccord, the court could not find copies of these prescriptions. 4 
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George Kowalksi, a reprcseiitative from Duane Reade, testified that a pharmacist 

cannot dispensc prescription medication without aprescription. Apliarniacist eithcrreccives apaper 

presciiption from a physician, or a prescription may be tcleplioned, faxed, or clectronically sent to 

a pharniacist from a physician. If a customer or patient has prcviously been a custoiiier at D i m e  

Readc, aiid his refills of a presciiption have nin out, the pharniacist automatically calls the physician 

to ask whctlier the physician would like the pharmacist to refill the prcscriptioii. Only in an urgent 

situation iii which a physician could iiot be reachcd would a Duanc Rcade pharmacist dispense 

medication witlioiit a prcscription, at the pharmacist’s discretion, and tlicii oiily in a very small 

amount; a situation which might warrant this is whcrc medication is iicccssary to sustain the patient’s 

lifc or to keep a disease at bay. Duane Reade’s rccords iiidicate that a phannacist obtaincd tclcplionc 

authorizatioiis Poi- refills of the Lolrisone cream or the generic equivalciit 011 February 13, 2004 

(togcther with thrce additional refills); July 19, 2004 (together with three additional refills); 

Novembcr 18, 2004 (togctlier with two additional rcfills); and, March 15, 2005 (together with onc 

additioiial refill). AAer each telcplione authorization was obtained, a “telephoned prcscriptioii” was 

generated by the pharmacist, with Dr. Leeds listed as the prescribing physician and his phone 

numb cr. 

Regarding his office’s procedure for refilling prescriptions over tlic telephone, Dr. 

Leeds testificd at his deposition that if apharmacist calls his office to obtain a refill, a doctor would 

be internipted, where fcasible, and would discuss the issuc with the pharniacist. His staff is iiot 

peimitted to authorize any refills whatsncvcr. If the dnctcr is in the middle of a pi-ocedure aiid 

cannot be interrupted, thc pharmacist would be instructed to either call back or let the patient know 

that he or she would have to contact Dr. Leeds’ office directly. Defendant tcstified that it is not his 
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practice to makc a notation in the patient’s chart when he refills a prescription over the telephone. 

Regarding thc refills for the Lotrisoiic prescription at issuc here, Dr. Lecds testified that neither he 

nor anyone in his office evcr authorized rcfills over the telephone for the Lotrisoiie prescription that 

was refilled for plaintiff numerous times by Duaiic Reade. 

Dcfendant tcstified that after he was served with the surnnioris and complaint in June 

2006, Iic reviewed plaintiffs chart and noticcd that the cllart indicated that he had never prescribed 

Lotrisoiie for this patient. Seeing 011 the chart that hc had referred plaintiff to a dermatologist twice, 

Dr. Lceds called the Tribeca Skin Ccnter to see whether any doctor there liad evcr lreated plaintiff 

and asked to be faxcd the coiisultatiori letters. Thc Tribcca Skin Center faxed four letters to Dr. 

Lceds. Dr. Leeds testified that he had never seen these lctiers before they were faxed to him in June 

2006, althougli the lettcrs bear dates of January 15, 2004; June 15, 2005; Fcbruary 20, 2006; and, 

June 7,2006. The June 15, 20055 letter, from Dr. Geycr to dcfendant, indicates that p1aintiff“returns 

with a complaint of striae in his axillae. He has been applying cortisone therc for over G months, 

initially givcn by PMD for irritation in the axillae; pt continues to use 1-2 times daily.” (“PMD” 

stands for primary doctor, or pi-imary care physician.) The letter indicates that Dr. Geyer diagnosed 

plaintiff with slriac due to steroid atrophy, and that plaintiff was to discontinue using thc topical 

steroid cream. 

’ The court notes that there appears to he some cnnfi~sinn with the letters because in additim 
to thc lurie 15, 2005 letter, there is also a letter dated June 7, 2006, from Dr. Geyer to Richard 
Goldberg, M.D. (dcfendant’s partner at Family Medical Group) rathcr than defendant, with the exact 
same information in thc body of the letter as the June 15, 2005 letter. 
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hi support of his motion for summaiy judgment, Dr. Leeds submits an affirmation 

from Martin Edelstein, M.D., a physician duly licensed to practice medicine i n  New York and board 

certi ficd in family practice. Dr. Edelstein states that thc medical records and deposition tcstiniony 

“clearly clemonstrate” that Dr. Leeds Iievcr prescribcd Lotrisoiic to plaintiff, and opines that i t  was 

an error for Duane Keade to dispcnse the Lotrisone crcam, sincc the prescription was “not intended 

for, nor was it written for, plaintiff.’’ Dr. Edelstein avcrs that thc standard in f m i l y  practice is to 

refer paticnts with conditions beyond the f m i l y  practitioner’s area of expertise to tlic appropriate 

specialist, which Dr. Lceds did in this case, and that no rccord exists that Dr. Leeds ever initiated 

treatment for plaintilf’s skin tags. He also sets forth that plaintilr never spoke to Dr. Lecds about 

using the Lotrisone cream or about thc striae, and that plaintiff failcd to inform his dermatologist at 

the Januaiy 15,2004 appoiiitincnt that he was applying the Lotrisonc cream twice daily to his axillae, 

just tcn days a h  Dr. Leeds allegedly prescribcd it. It is Dr. Edclstein’s opinion, with a reasonable 

degrec of medical certainly, that “plaintiffs current condition was caused by a dispensing error on 

the part of [Duane Reade], which was self-perpctuated by plaintiff for approximately sixteen (1 6) 

months.” Dr. Edelstein concludes that Dr. Lccds acted in accordancc with accepted medical 

standards; that plaintiff should nevcr have received Lotrisoiie from Duane Reade, when the 

prescription was “clcarly not iiitcnded for plaintiff;” that Dr, Leeds’ care was entirely appropriate 

and consistent with the standard of care; and, that no act or omission by Dr. Leeds caused plaintiffs 

injuries, 

nefendnvt also annexes an affidavit from Joscph John Bova, a registered phannacist 

duly licensed in New York. Mr. Bova opines that Duane Reade departed lrom good and accepted 

pharmacy practice by dispensing the Lotrisone to plaintiff in crror, because the prescription was 
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writtcn for another person. This not oiily violates Duane Reade’s company policy, but also Section 

29.7 ofthe Rulcs oftlic Board oCRcgents, which prohibits “[dlispensing a wiitten prcscription which 

does not bear the name, addrcss and age of thc patient for whom it is intcndcd.” 8 N.Y.C.R.R. 

5 29.7. By inco~~ect ly  filling the first prescription, Mr. Bova opines that Duaiic Rcade “sct off a 

chain of cveiits which resulted in plaiiitiffs over-filling and over-usage of the medication.’’ Had 

Duane Reade called Dr. Lccds in  the first placc to verify that thc prcscription was intended lor 

plaintill, the phaiiiiacist would have known that Dr. Leeds did not prescribe the Lotrisone crcani to 

plaintifl.. Similar to defendant’s other expert, Mr. Bova sets forth that the medical rccords and 

deposition testimony “clcarly deinonstratc” that Dr. Lccds ncvcr prescribed Lotrisone lo plaintiff, 

and that Duane Reade dispensed the medication in error because the prescription was “not intended 

for, nor was it writtcri for, plaintiff.” Likc Dr. Edclstein, Mr. Bova also affirms that ‘Lplainliff s 

currcnt condition was caused by a dispensing error on the part of [Duane Reade], which was sclf- 

perpetuated by plaintiff for approximately sixtcen (1 6) months.” Mr. Bova reaches the same 

conclusion as Dr. Edelstein: that Dr. Leeds actcd in accordance with accepted medical standards; 

that plaintiff should never have received Lotrisone from Duane Reade, when the prescriptioii was 

“clearly riot intended for plaintiff;” that Dr. Lecds’ care was entirely appropriate and consistent with 

the standard of carc; and, that no act or omissioii by Dr. Leeds causcd plaintiffs injuries. 

“‘Thc proponent of a summary judgment motion must make a prima facie showing 

of entitlement to judgment as a matter of law, tendering sufficient evidence to eliminate any material 

issiies nf fwt from tlic case. Failurc to makc such showing requircs dcnial of the motion, regardless 

of the sufficiency of the opposing papers.’” SantiaRo v, Filstein, 35 A.D.3d 184, 185-86 (1st Dep’t 

2006), quoting Winearad v. New York Univ. Med. Ctr., 64 N.Y.2d 85 1, 853 (1 985). Even if, for 
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the purposes of this motion, the court were to accept that the original prescription was not intended 

for plaintiff, plaintiffwas ablc to obtain rcfills for this prescription numerous times. It appcars from 

the records that at least four ofthcsc refills were obtained after Duanc Reade telcphoncd Dr. Leeds 

for authorization of the refills. Dr. Leeds’ sworn testimony that he never authorized telephone 

prescriptions to refill plaintiffs prescription for Lotrisonc is dircctly contradictcd by George 

Kowalski’s sworn testimony that when a refill of a prescription is requested by a patient but tlicrc 

are no rcfills remaining, it is Duane Reade’s policy that the pharmacist autoiliatically call thc 

physician to ask whcthcr the physician would likc thc phannacist to refill the prescription. Duane 

Reade’s policy is documented by the copics orthe telephone prescriptions, while Dr. Leeds testified 

that it is not his policy to record telephone authorizatioiis of refills in his patient’s chart. His experts 

recitc that, other than thc original prescription in Dr. Lccds’ name that is “clearly” for another 

person, no record cxists that Dr. Leeds prescribed Lotrisone to plaintiff, But, if it is not Dr. Leeds’ 

policy to record prescriptions lie authorizes ovcr thc tclcphone, there would be no rccord rcgardless 

of whether or not hc authorized the telephone prescriptions. 

Moreover, ncither one of derendant’s experls addresses what the standard of care is 

for recording tcleplione authorizations of prcscription medication in a patient’s chart, even though 

plaintiff allegcs in his February 19, 2008 supplemental bill of particulars that defendant failed to 

keep accurate records. Even had defendant met his burden and demonstrated a prima facie 

entitlement to judgmcnt as a matter of law, plaintiff has “produce[d] evidentiary proof in admissible 

form sufficiciit tc cstablish the existence of material issues of fact which require a Lrial ofthc action.” 

Alvarcz v. Prospect Hosp., 68 N.Y.2d 320, 324 (1986) (citation omitted). To this end, plaintiff 

submits an expert affirmation from Bernard Schayes, M.D., wherein Dr. Schayes opines that Dr. 
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Leeds’ policy of not recording a teleplionc authorization of a rcfill of a prcscription rncdication 

departs from acceptcd standards o r  medical practicc. The law requires all physicians to “maintain 

a record for each patient which accurately reflects thc evaluation and trcatmeiit of the patient.” 

8 N.Y.C.R.R. 5 29.2(3). Dr. Schayes opines that Dr. Leeds’ departure causedplaiiitiff s injuries “by 

prcscribiiig him continuous, excessivc and ovcrly-repctitivc dosagcs of a dangerous steroid cream.” 

Dr. Schaycs avers that according to Dr. Leeds’ own testimony, Dr. Leeds would nevcr have 

prescribed Lolrisone lor skin tags, nor for an cxtended amount oftime. Dr. Schayes concludes that 

had Dr. Leeds “kept track and niaintaiiicd an accurate rccord of each steroid cream prcscription, he 

would not have allowed tlic re-scripting to continue for more than four wceks at the most.” 

At the very least, material issues of fact remain surrounding the issue ofthe telephone 

refills, so as to preclude summary judgment. For this reason, neither Dr. Leeds nor plaintiff is 

entitled to judgmcnt as a matter of law. Dr. Lccds’ motion is denicd. Plaintiffs requcst for costs 

to be imposed on Dr. Lccds’ attorneys is denied; defendant’s motion is not frivolous within the 

meaning of22 N.Y.C.R.R. Q 130-1.1. Additionally, plaintiffdid not cross-move for such relief. See, 

Thomas v. Drifters, Jnc., 219 A.D.2d 639,640 (2d Dep’t 1995); C.P.L.R. Rule 221 5 .  

The parties arc schcduled to appear for a pre-trial conferencc on January 13, 2009, 

at 1O:OO a.m. This conslitutcs the decision and order of the court. 

Date: Decciiiber / 7 ~ 2008 
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