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Defendants Jcffrcy Tambor, M.D. (namcd in thc caption of the complaint as Jeffry 

Tambor), Mark DiBuono, M.D., and Bchavior Managcincnt Rcscarch of Staten Island (“BMR”) 

niovc for an order, pursuant to C.P.L.R. Rule 3212, granting summary judgment in their favor. 

Defendant Ncil N. Ncpnla, M.D. also moves for partial summaryjiidgnieiit in his favor. In responsc 

to the motions, plaintiff agrccd to dismiss thc claims against defendants Tambor, DiBueno, and 

BMR. Thc only remaining issue is Dr. Nepola’s contention that plaintiffs claim of failure to 

diagnose lung cancer for “a decadc or more” is time-barrcd with respcct to the medical care rendered 

beforc March 1 I ,  2004, which is more than two and one-half years prior to commeiiccmcnt of this 

action. Plaintiff opposes the motion for partial summary judgment by defendant Nepola based on 

the continuous treatment doctrinc. 

Plaintiffs decedent, Joyce Dono, died 011 Scptcnibcr 5 ,  2005 at the age of 65 from 

lung cancer, with metastasis to the brain. Plaintiff Frances Dono-Chelli, Ms. Dono’s daughter, is 

the executrix of Ms. Dono’s estate. Plaintiff alleges that the death was a direct result of a failure to 

diagnose her mother’s condition in a timely inantier. 
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Although plaintiffs bill of particulars seeks to apply thc continuous treatment 

docliine lo trcatmciit which occurred more than a decade prior to the filing of the summons arid 

complaint, plaintiff coiiccdes in her oppositioii papers that the diagnosis of cancer in July 2005 was 

considered as a primary dirfcrciitial diagnosis as a rcsult of the samc symptoms plaintiff had 

complained about to Dr. Nepola at least since 2003. Plaintiffs cxpcrt opines that the diagnosis of 

cancer in July 2005 was not an incidental finding, but was considered as a primary differential 

diagnosis as a result ofthe sanic symptoms plaintiffhad from 2002 forward. As set forth more filly, 

irfrcr, plaintiffs expert belicvcs that had Dr. Nepola performed routine biannual x-rays beginning 

in May 2003, he could have detected plaintilf‘s lung cancer. 

Dr. Nepola began treating decedent as her primary care physician in June 1997. 

During the period prior to March 11, 2004, Dr. Nepola treated her for a variety or  ailments. 

Significant to this application, she was treated for complaints of difficulty in breathing, chest pain, 

chronic depression, anxiety, panic attacks, and insomnia. On January 6, 1999, decedent had a chest 

x-ray and Dr. Nepola noted “[e]mphysematous type changcs bilatcrally.” But, he was equivocally 

saying at onc point in his deposition that hc did not diagnosis her with emphysema, whilc later 

saying he had made the diagnosis. Ms. Dono was a smokcr, and Dr. Nepola acluiowledgcd that 

patients who smoke and get emphysema are at a higher risk ofdcvcloping lung cancer. 

Dr. Nepola next saw decedcnt on May 17,2001 .’ She presented with complaints of 

a cUug11 ri~d eai-ache. He noted, inter alia, a positive post-nasal drip and positive decreased breath 

’ During the two-year period, dccedcnt was seen by Dominic Pompa, M.D., who worked on 
a per diem basis in Dr. Nepola’s office on Wednesdays and Fridays. She was seen by Dr. Pompa 
twice in 1999 and on fivc occasions in 2000. 
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sounds bilaterally. She was trcated with a nebulizer. Dr. Nepola prescribed Motrin, and asked 

decedent to gct a chcst x-ray and a lateral rib series. In addition, Dr. Nepola prescribcd cough 

medicine and Combivent-an inhaler. At this time, his impression was COPD (chronic obstructive 

pulmoiiary disease) and chest pain, and he ordered an EKG. He staled during his deposition that his 

diflerential diagnosis was exacerbatcd COPD, pncurnonia, and bronchitis. Dccedenl returned to Dr. 

Nepola’s office three more times in 2001, and one time in 2002, prior to March 19,2002, when she 

was again treated by Dr. Nepola. I€cr complaints were a cough and anxiety with difficulty slceping. 

Dr. Nepola found a positive post-nasal drip, positivc rhonchi, scattered positive expiratory whceze, 

and other findings. He repealed his imprcssion ofbronchitis, prescribing Tussionex and Avelox (an 

antibiotic), as well as Paxil and Xanax. I€c continued his diagnosis of COPD, but also had a 

differential diagnosis of lung infection. Dr. Ncpola made a note i i i  his rccord dated March 26,2002, 

which reads, “[platiciit hospitalizcd, lost consciousncss sccondary to respiratory dislress, pulrnonaty 

follow-up.” Hc saw decedent again on April 4, 2002. He continued his impression that decedent 

was suffering irom COPD, prcscribed Cornbivent and “Flowvent,”’ and noted, “refer to pulmonary.” 

He did not directly schedule ai appoiiitmcnt for decedent to sec a pulrnonologist. 

Tlic ncxt visit was July 30, 2002. Dccedent’s complaints at that visit were 

palpitations with associated panic attacks. Dr. Nepola’s impression was COPD, palpitations, and 

agitated depression. He ordered an echocardiogram. He prescribed Rerneron and, afler three weeks, 

“Clo~iopin.”~ There was 110 indication thal Ms. Dono had been seen by apulrnonologist by that date. 

I t  is assumed that “Flowvent” in the transcript is “Flovcnt.” 

It is assuiiicd that “Clonopin” in the transcript is “Klonopin.” 
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The next office visit was August 19,2002; it was dcscribed as a Iollow-up exam. The doctor’s note 

conveyed that Ms. Dono was doing better. “Clonopin” was prescribed. An echocardiogram was 

pcrfoniied during that visit; no significant findings were rcportcd. Dr. Nepola saw decedent again 

011 Septenibcr 25,2002. His impression continued to be COPD. He noted decreased breath sounds 

bilatcrally and anxiety. The “Clonopin” and Remeron werc continucd. Aftcr the ncxt visit, 

Novembcr 7, 2002, the office callcd prcscriptions for “Flowvent” and Cornbivent. 

At decedent’s next visit on December 10,2002, it was again notcd that Dr. Nepola’s 

impression was COPD as wcll as agitatcd dcpression. Along with other medications, thc “Flowvent” 

and Combivent were continued. There was another visit on December 30, 2002. Her presenting 

complaint was anxiety. Thc onlymcntion orlung involvement was a note that the “lungs are clear 

to auscultation.” An anti-anxiety medication, Lorazepam, was prescribcd, and an increase in 

decedent’s cholesterol lcvcls was noted. The next visit, on January 21,2003, was siinilar. At the 

next visit, onFebruary 27, 2003, the note indicates “[platient complains of shortness of brcath 

sccondary to anxiety. . . .” Dr. Nepola’s impression was COPD with increased cholesterol levcls. 

A spiromctry test was perfonlied with a broncho dilator trcatmcnt. She indicatcd that she felt better. 

Delendant advised her to usc her inhalers and get a nebulizer lor hoiiie use. She rcportcd that she 

had quit smoking for three weeks. His finding at this time was cmphysema. April 7,2003, was the 

next date that Ms. Dono was seen by Dr. Nepola, although prescriptions for Ativan, Combivent, and 

Remcron were ordered in the interim. The April visit was a follow-up to the Fcbruary visit, mainly 

rclalcd to anxicty. At her May 15, 2003 visit, she complained o r  shortness ul- breath 011 walking 

grcatcr than half a block. One factor recorded in the note was decreased brcath sounds bilaterally, 
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although Dr. Nepola tcstificd at the deposition that this was not significant bccause she had thcm 

before; he opincd that it would indicate an exacerbation of her emphysema or cardiovascular 

problems. On .lune 2,2003, the Combivent inhaler prescription was renewed. Later that month, on 

June 23, 2003, she was seen again and it was noted that thcre were complaints of anxiety and 

tremulousness, but 110 shortness of breath. Although Dr. N c p l a  testified that Ms. Dono had similar 

coniplaints in tlic past, this was the first note of tremulousness. Hcr medications were continued. 

There was a follow-up visit on July 19, 2003, with a continuation of her nicdications. On thc next 

visit, September 9, 2003, similar notcs were made with the addition of a different tranquilizer. A 

reiill for a inedicatioii for her nebulizer was rccordcd on October 6, 2003. The next visit was 

October 13,2003. In addition to recording prcvious findings, a pulmonary consult was noted. To 

this date, Ms. Dono had not been sccn by a pulmonary specialist, as had been repcatedly 

recoininended. Another visit occurred on December 22, 2003, with the previously recordcd 

impressions and a continuation of many of the medications. A11 subsequent examinations by Dr. 

Ncpola occurrcd within two and one half years of the commencement date. 

On July 3 1, 2005, decedent was admitted to the Cominuiiity Medical Center (the 

“Center”). She was diagnosed with metastisizcd adenocarcinoma, a 3 cm primary cancerous tumor 

in her left lung, at least two brain tumors, and a liver tumor. She died on September 5,2005 of the 

disease. 

The issue befure the couit is whether thc continuous treatriimt cloctrinc applics uridcr 

these circumstances so that plaintiff may pursue a claim against Dr. Nepola for any conduct that 
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occurred prior to March 1 1 ) 2004. As sct forth above, although plaintiff contends in her bill of 

particulars that the dcccdcnt was under defendant Nepola’s care for a dccade or more, the opposition 

papcrs liniit tlic time period to either 2002 or 2003. 

C.P.L.TI. 4 214-a provides that: 

[.In action Tor mcdical, dental or podiatric malpractice must be 
coininenced within two years and six months of the act, omission or 
failure complained of or last treatment where there is continuous 
treatment for thc same illness, injury or condition which gave rise to 
the said act, omission or failure . . , , For the purpose of this section 
the term ‘continuous treatmcxit’ shall not include examinations 
undcrtakcn at the rcquest of the patient for the sole purpose of 
ascertaining the state of the patient’s condition. 

Defendant avers that the statule oPliinitations bars plaintiffs claims relating to datcs of treatment 

prior to March 1 1  , 2004, two years and six months prior to plaintiff filing the summons and 

complaint, unlcss plaintiff can prove continuous treatment. 

The continuous treatment doctrine provides that the time to commence a medical 

malpractice action is stayed “‘when the course o r  treatment which includes the wrongful acts or 

omissions has niii continuously and is related to the same original condition or complaint.”’ 

McDermott v. Torre, 56 N.Y.2d 399,405 (1 982), auotlnR Borgia v. Citv of New Ywk, 12 N.Y.2d 

15 1, 155 (1 962). “The purpose of the continuous treatment doctrine is to avoid the absurdity of 

requiring a wronged patient to interrupt corrective efforts by serving a summons and complaint upon 

the treating hospital or physician.” Scllrarik v. Lederman, 52 A.D.3d 494,495 (2d Dep’t 2008). 
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The party moving for sumniaryjudgmeiit in a medical malpractice action must make 

aprinzufncic showing of entitlement to judgment as a matter of law by showing tlic abscnce of a 

triable issue of fict as lo whether the defendant physician was negligent. Alvarez v. Prospect Hosp., 

68 N.Y.2d 320, 324 (1 986). Oiice the niovant satisfies this burden, the burden shifts to the parly 

opposing the motion “to produce evidentiary proof in admissible form sufficient to establish the 

existence of material issues of hc t  which require a trial of the action.” Id. (citation omitted). 

Specifically as to a claim that a nialpractice claim is time barred, delendant nccds to assert only that 

acts complaincd of occurrcd prior to two and one half years before coiiimenccnient of the action. 

Dcfciidant has shown that this action was conimcnced in September 2006, and that any claims as to 

trcatnicnt prior to March 11, 2004, niorc than two years and six months after thc alleged acts and 

omissions took place, are barred. O’Donnell v. Sicgel, 49 A.D.3d 415, 420 (1st Dep’t ZOOS). h 

addition, in support of his motion, Dr. Nepola subrnittcd affirmations from two experts: Lawrence 

Scharcr, M.D., who is board-certified in internal medicine with a sub-specialty in pulmonary 

diseases, and Philip Muskin, M.D., a psychiatrist. Dr. Scharer notes that emphysema and COPD are 

unrelated to lung cancer, and the treatment for these two diseases is different than the treatnicnt for 

lung canccr. Hc states that from June 17, 1997 through March 11, 2004, Dr. Nepola trcated the 

decedent for emphysema or COPD, which are both unrelated to lung cancer. He notes that Dr. 

Nepola also appropriately prescribcd medication for the decedent’s psycliiatric conditions, and that 

thcsc psychiatric ailments are unrelated to the classic syniptonis ofeither lung caiiccr or brain canccr. 

Dr. Scharer notes that a 2002 brain scan was negative for brain cancer, which refutes the claim that 

complaints madc by thc dcccdcnt as carly as 2002 were syiiptomatic o f a  brain lesion. 
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Dr. Muskin statcs that there was no evidence in his review of dccedent’s medical 

records that she complained of any of the classic symptoms of lung cancer, including, inter alia, a 

new onset of sliortncss orbreath, coughing up blood, clicst pain, unabated chronic wciglit loss, loss 

of appetitc, and lioarscness in her voice. Dr. Muskin points out that decedent’s daughter lestilied 

at her deposition that in tlic year hcfore dccedent died, she did not recall hcr mother complaining of 

any such synptoms. Nor does Dr. Muskin believc that there is any scientific basis to assert that tlic 

psychiatric inedications that were prcscribcd to trcat decedent’s anxiety and depression masked thc 

signs and symptoms of lung canccr. Both experts further state that dccedent did not have classic 

signs and symptoms of brain cancer, including one-sidcd weakness, one-sided tremors, confusion, 

aphasia, disorienlation, blurry vision, headaches, or seizurcs. 

In opposition to defendant’s motion, plaintiff argues that Ms. Dono expressed signs 

and symptoms which should have triggered diagnostic tcsts in May2003, which would have rcvealed 

that she was suffering from cancer, not just COPD, emphysema, dcpression, or anxiety. The 

symptoms included tremors, weakness, inability to walk half a block, dyspnea, and shortness of 

brcath. Plaintiffoffcrs thc affidavit ofDr. IraMehlnian, a liccnced physician, board certified in both 

internal medicine and ernergcncy medicine. He reviewed the relevant records, depositions of the 

parties, and defendant’s motion papers. He disputes thc conclusions of defendant’s experts, &, that 

plaintiffdid not Iiavc classic signs and symptoms of lung cancer or brain canccr, and that the cancer 

diagnosis was only diagnosed "incidental" to treatment for exacerbation of COPD. He goes on to 

;isw t tllnt tlle syiiptums plaintiffpresented with on July 3 1,2005 wcrc thc sainc symptoms she had 

presented to Dr. Nepola from 2002 and onward. 

-8- 

[* 9 ]



Defcndarit argues that plaintiff misstatcs facts aiid disagrees with the opinions 

expresscd by Dr. Mehlman. Dcfendant argucs that Dr. Nepola was not treating plaintiff for canccr 

and a failure to diagnose does not constitute continuous treatment, citing Nykorchuck v. Henriques, 

78 N.Y.2d 255 (1991). But, thc decision in Nykorchuck is not such a bright line. The Court of 

Appcals clearly limited the holding to the facts presented by plaintiff. Defendant was treating 

plaintiff for infci-tility issues. On one examination, she brought a lump in hcr brcast to defcndant’s 

attention; defendant attributed the lump to anoncancerous condition. The Court ofAppeals held that 

plaintiff railed to establish a connection behvecn thc course of trcatment she was receiving lor 

infertility and trcatment for her brcast condition. Here, it is undisputed that Dr. Ncpola was treating 

decedent for complaints involving difficulty brcathing as carly as January 6, 1999, with a diagnosis 

of emphysema and COPD by May 17,2001. He was also treating her for a variety of anxiety-rclated 

symptoms which includcd tremors. It is plaintiffs position that these conditions are sufficiently 

similar to signs of lung and brain cancer to establish the treatment nexus for application of the 

continuous treatment doctrinc. She cites Melup v. Morrisscy, 3 A.D.3d 391 (1 st Dep’t2004) for thc 

proposition that a failure to diagnose cancer can invoke the continuous treatment doctrine. Sce also, 

Marun v. Coleburn, 29 1 A.D.2d 340 (1 st Dep’t 2002). Defendant disputes the similarity bctween 

thc symptoms plaintiff prcscnted and the symptoms of lung or brain cancer. Since similarity in 

symptoms is disputed, a factual dispute is presented, making partial summaryjudgment on C.P.L.R. 

5 2 14-a inappropiiate. 

Defendant’s iliation i x  dcnk I b 6 thc dccision and ordcr of thc court. 

Dated: December 
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